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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 

The principal statutes concerned are the Agriculture Marketing Act of 
1946 (7 U.S.C. 1621 et seq.), the Agricultural Marketing Agreement Act 
of 1937 (7 U.S.C. 601 et seq.), the Animal Quarantine and Related Laws 
(21 U.S.C. 111 et seq.), the Animal Welfare Act (7 U.S.C. 2131 et seq.), 
the Federal Meat Inspection Act (21 U.S.C. 601 et seq.), the Grain 
Standards Act (7 U.S.C. 1821 et seq.), the Horse Protection Act (15 
U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 (7 U.S.C. 181 
et seq.), the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
499a et seq.), the Poultry Products Inspection Act, (21 U.S.C. 451 et 
seq.), and the Virus-Toxin Act of 1913 (21 U.S.C. 151-158). 

The decisions published are numbered serially, in the order in 
which they appear herein, as ‘‘Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. Pri- 
or to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of a 
case in these volumes generally indicates that the decision is not 
published in Agriculture Decisions. 

Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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CUMULATIVE LIST OF DECISIONS REPORTED 
FEBRUARY 1982 


AGRICULTURE MARKETING ACT OF 1937 
AGRICULTURE DECISIONS 


M & R Tomato DISTRIBUTORS, INC. AMA Docket No. F&V 
966-2. Order Denying Application For Interim Relief ............... 
*Order Granting Petitioner's Request To Withdraw The Pe 
tition 
MosER Farms Dalry, INC. AMA Docket No. M 1-5. 
sion and Order 
*Denial Of Petition To Reconsider 


AGRICULTURE MARKETING ACT OF 1946 
AGRICULTURE DECISIONS 


*LANDMARK BEEF Processors, Inc. FSQS Docket No. 
14. Removal Of Stay Order 


ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 


FRONTIER AIRLINES, INC. AWA Docket No. 176. Consent 
HAZZARD, CHARLES. AWA Docket No. 152. Consent 
*TRANS WORLD AIRLINES, INc. | AWA Docket No. 183. 


FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 


*BELACK’S MEAT Propucts Company, INC. FMIA Docket No. 
53. Consent 

*NorWICH BEEF CoMPANY, INC. FMIA Docket No. 29. 
der Lifting Stay Order 

*Patti-TIME MEAT PACKING CORPORATION. FMIA Docket No. 
52. Consent 


HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 


*CALLAWAY, ALLEN, MERRIL REICHART, and F.M. TAL 
BoT. HPADocketNo.102. ConsentastoAllen Calla- 


FLEMING, JOE. HPA Docket No. 144. Decision and Order 
*Stay Order 

*Gray, BILLY and Mrs. C. Ray Carter. HPA Docket No. 
124. Remand Order 


*Current month February 1982 decisions. 
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*GREEN, JANET and PINECREST FARMS. HPA Docket No. 
175. Consent 
*HoweELL, TomMy and Don Bain. HPA _ Docket No. 
156. Consent as to Don Bain 
*Kakassy, MIKE and RALPH HENSLEY. HPA Docket No. 
94. Consent as to Ralph Hensley 
ROWLAND, ALBERT LEE and C., F. MEADOWS. HPA Docket No. 
107. Stay Order 


PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 
COURT DECISIONS: 
Mip-SoutH ORDER BUYERS, INC. v. PLATTE VALLEY LIVESTOCK, 
INC. (USDA P & S Docket No. 4827). Secretary’s de- 
cision affirmed 


DISCIPLINARY DECISIONS: 


BEARD, JIM D. P &S Docket No. 5915. Default 
BROTHERTON, BOBBY L. P &S Docket No. 5896. Consent 
*CHANDLER, WILLIAM “BILL”, d/b/a CHANDLER CATTLE COMPANY 


and conducting business through C & N CaTrLE CorPora- 

TION, a corporation. P & S Docket No. 5976. Con- 

sent 
CHILDERS, BILL D. P&S Docket No. 5960. Consent 
CorsicA LIVESTOCK SALES, INC., and CorRSICA CATTLE 

INC. P&S Docket No. 5747. Consent as to Corsica 

PRUCSTONR ROLES NII. Gre oh 55's a ak Oe ee ke eee 
Corsica LIVESTOCK SALES, INC., DALE DOCKENDORF, CORSICA 

LIVESTOCK MARKETING, INC., WALTER D. BORMANN, GEN- 

ERAL SERVICES CORPORATION, ELWoop L. (Woopy) NELSON, 

CorsICcA CATTLE INC. P & S Docket No. 5728. Con- 

sent an to: Corsita Livestock Sales, INC. -.56.60ccdiesinn vas Mee oe « wo ORs ae 
*DARLINGTON AUCTION Market, INC. P & S Docket No. 

5897. Consent 
FEIDER PACKING COMPANY, INC. a corporation, and JAMES F. 

FEIDER, an individual. P & S Docket No. 5947. Con- 


GLICK, ROGER d/b/a GLICK Livestock AUCTION. P &S Docket 
No. 5931. Consent 

HEBER, GLEN d/b/a NEW Liberty LIVESTOCK AUCTION, MERCER 
County Livestock AUCTION, and WALNUT AUCTION 
SALES. P&S Docket No. 5867. Consent 

INTERSTATE PRODUCERS LIVESTOCK ASSOCIATION. P & S Dock- 
et No. 5945. Consent 


*Current month February 1982 decisions. 
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Disciplinary Decisions—Cont. 


KNICKERBOCKER Meats, INC. P & S Docket No. 
Consent 
*KREINBERG & KRASNY, INC. P & S Docket No. 5970. Con- 


*Locan, J.C., JR. and Jimmy LoGaN, d/b/a Jimmy LoGaN LiIVvE- 
stock. P&SDocket No.5913. Consent astoJimmy 


MICHELSON’S LIVESTOCK COMMISSION AUCTIONS, INC. 
Docket No. 5860. Supplemental Order 
*Morey, Dick H. P & S Docket No. 5912. Consent 
*PAULK AND BATTEN LIVESTOCK CoMPANY, INC., LIVESTOCK MAr.- 
KETERS, INC., and THURSTON PAULK, JR. P&S Docket 
No.5780. Consent as to Paragraph II of the Complaint 
*Consent as to Paragraphs III and IV of the Complaint 
ROBERTS ENTERPRISES, INC., a corporation, and MARVIN P. Ros- 
ERTS, an individual. P &S Docket No. 5777. Decision 
and Order 
*SrewarT, THOMAS J., d/b/a OnIO VALLEY Livestock Com. 


PANY. P&S Docket No. 5969. Consent 
TAYLOR, HENRY. P &S Docket No. 5941. Consent 
*TUCKER, RAYMOND L. and Tom J. TUCKER. P & S Docket No. 


5900. Consent 
VALDA, INC. a corporation, and G.L. CHERRY, an individ- 
ual. P&S Docket No. 5964. Consent 
*Winpsor AUCTION Co., INC., RICHARD E. PALSEY, JR., RAYMOND 
L. TUCKER, LARRY W. REED, and DONALD D. Gast. P&S 
Docket No. 5907. Consent as to Raymond L. Tucker 


REPARATION DECISIONS: 
*BussMAN, ERNEST A. and Prerer E. BUSSMAN d/b/a BUSSMAN 


Bros. RANCH v. BEEF & BULL EXCHANGE, INC. P&S 
Docket No. 5841. Decision and Order 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 
AGRICULTURE DECISIONS 
COURT DECISIONS: 
CoLUMBUS FruIT CoMPANY, INC. v. JOHN R. BLOCK, Secretary of 
Agriculture, UNITED STATES DEPARTMENT OF AGRICULTURE, 


and UNITED STATES OF AMERICA. (USDA PACA Docket 
No. 2-5538). Secretary’s decision affirmed 


*Current month February 1982 decisions. 
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PAGE 
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KAFCSAK, RUDOLPH J. d/b/a ACME Foops v. THE SECRETARY OF 
AGRICULTURE for the United States of America and THE 
UNITED STATES OF AMERICA. (USDA PACA Docket No. 
2-5307). Secretary’s decision affirmed 

UNITED FRUIT AND VEGETABLE Co., INC. v. DIRECTOR OF THE FRUIT 
& VEGETABLE Division, Marketing Service United States 
Department of Agriculture, and JOHN BLOCK, Secretary of 
Agriculture. (USDA PACA Docket No. 2-5536). 
Secretary’s decision affirmed 


DISCIPLINARY DECISIONS: 


* ALEX’S PRODUCE. PACA Docket No. 2-5630. Decision 
and Order 
FOREST AVENUE PRODUCE Co. PACA Docket No. 2-5882. 
Consent 
HENRY, J.H., PRODUCE COMPANY, INC. 
2-5796. Default 
KAFCSAK, RUDOLPH JOHN d/b/a ACME Foop COMPANY. PACA 
Docket No. 2-5307. Order (Lifting Stay And Reinstat- 
ing Prior Order) 
TOMMIES CELLO-PAK, INC. PACA Docket No. 2-5791. 
cision and Order 


REPARATION DECISIONS: 


ADMIRAL PACKING Co. v. PREVOR-MAYRSOHN INTERNATIONAL, 
INC. PACA Docket No. 2-5802. Dismissal 
ALLEN, RUSSELL W. v. NEW ENGLAND Farms, INC. PACA 
Docket No. 2-5647. Dismissal 
* ARKANSAS TOMATO Co. v. ANTHONY M. ARENA d/b/a ARENA PRo.- 
puCE Co. and CENTRAL MARKETING ASSOCIATES, 
INC. PACA Docket No. 2-5782. Decision and Order 
* AYALA & SONS PRODUCE Co. v. J. D. (JOHNNY) LOWE, JR., Co., 
INC. PACA Docket No. 2-5854. Order of Dismissal 
*BIANCHI & Sons PACKING Co. v. M F W Truckina, INC., d/b/a 
TRIANGLE ENTERPRISES. PACA Docket No. 2-5812. 
Decision and Order 
BLUE GOOSE GROWERS, INC. v. PREVOR-MAYRSOHN INTERNATION- 
AL, INC. PACA Docket No. 2-5801. Decision and Or- 


BRYANT, Ray d/b/a RAY BRYANT PACKING Co. v. A & J PRODUCE 
Corp. PACA Docket No. 2-5685. Dismissal 

BURTON, JAMES v. ALVIN KEENAN, Ltp. PACA Docket No. 
2-5759. Decision and Order 


“Current month February 1982 decisions. 
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PAGE 
Reparation Decisions—Cont. 


*CAAMANO Bros., INc. v. HARBOR BANANA DISTRIBUTORS, INC. 
altla WHOLESALE FRESH Foops. PACA Docket No. 
2-5878. Stay Order 

*CaL-CEL MARKETING, INC. v. FRurr UNLIMITED, INC. PACA 
Docket No. 2-5928. Reparation Order 

CARDINAL DISTRIBUTING Co., INC. v. GRANADA MARKETING, INC. 
d/b/a RicHARD A. Gtass Co. PACA Docket No. 
2-5814. Decision and Order 

CHICAGO OxFoRD Co. v. TUCHTEN-ALTMAN COMPANY and/or 
STADELMAN Fruit, INC. PACA Docket No. 2-5669. 
Dismissal 
*Stay Order 

*D’ArRIGO Bros. Co. oF CALIFORNIA v. Frurr UNLIMITED, 
INC. PACA Docket No. 2-5929. Reparation Order 

*De Bruyn PropuCcE Co. v. MICHIGAN REPACKING & PRODUCE 
Co. PACA Docket No. 2-5804. Decision and Order. ... 

*DEL MONTE BANANA CoMPANY v. HARBOR BANANA DISTRIBUTORS, 
Inc. a/t/a WHOLESALE FRESH Foops. PACA Docket No. 
2-5887. Stay Order 

EMMERT TRANSFER Co. v. MICHIGAN QUALITY Foops, INC. 
PACA Docket No. 2-5806. Stay Order 


“Fiesta FARMS COOPERATIVE v. TAMARA Foops, INC., a/t/a SUN 
RinG Foops. PACA Docket No. 2-5735. Decision 


and JOE SALADINO d/b/a C. SALADINO AND SON. PACA 
Docket No. 2-5899. Reparation Order ............. : 

*GaRIN CoMPANY, THE v. New ENGLAND FarMS PACKING Co., INC. 
altia DIMARE-NEW ENGLAND FARMS. PACA Docket No. 
2-5817. Decision and Order ... 

*GENERAL PRODUCE, INC. v. CHARLES H. CLoup, d/b/a EpGEWooD 
PRODUCE Co. PACA Docket No. 2-5820. Decision 
and Order a 

GRATZ & UTTER v. SANSU PRODUCE Co., INC. 
No. 2-5808. Decision and Order 

*HARDEN FARMS OF CALIFORNIA v. Frurr UNITED, INC. 
PACA Docket No. 2-5927. Reparation Order 

HOLLINGSWORTH, JOHN M. d/b/a HOLLINGSWORTH CITRUS SALES 
v. PREVOR-MAYRSOHN INTERNATIONAL, INC. PACA Dock- 
et No. 2-5803. Decision and Order 

HOMESTEAD TOMATO PACKING Co., INC. v. AUSTIN J. MERKEL Co., 
INC. PACA Docket No. 2-5528. Order Upon Recon- 
sideration 


*Current month February 1982 decisions. 
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*HORWATH AND Co., INC. a/t/a GONZALES PACKING ComPANy Co. 
v. M F W Truckina Inc., d/b/a TRIANGLE ENTER- 
PRISES. PACA Docket No. 2-5811. Decision and Or- 


*HUBBARD COMPANY, THE v. THE AUSTER CoMPANY, INC., and/or 
UNITED PRODUCE DISTRIBUTORS, INC. PACA Docket No. 
2-5793. PIU OPPO 28 onic 3 clara c. PRO etecs Wiener ee es ES as : 

INDIAN RIVER CrrRus SALES, INC. v. PREVOR-MAYRSOHN INTERNA- 
TIONAL, INC. PACA Docket No. 2-5818. Decision 
and Order 

JOLIVETTE PRODUCE v. J & J DISTRIBUTING Co. PACA Docket 
No. 2-5768. Decision and Order 

*LAMANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. HOULEHAN, 
INC. PACA Docket No. 2-5821. Decision and Order 

*LAMANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. SOL SALINS, 
INC. PACA Docket No. 2-5816. Decision and Order 

Maacic VALLEY PoraTo SHipperS, INC. v. REX E. SPARKS PRo- 
DUCE. PACA Docket No. 2-5794. Dismissal 

*MANA-HILL PACKING Co., INC. v. BILL RUSSELL ENTERPRISES, 
Inc. | PACA Docket No. 2-5905. Stay Order 

*MANN, GEORGE E. v. MANUEL GuaJarDO d/b/a GUAJARDO PRO. 
DUCE AND SON. PACA Docket No. 2-5758. Decision 
and Order 

*MANNING, JOHN, & Co., INC. v. CENTRAL VIRGINIA PRODUCE 
Co. PACA Docket No. 2-5799. Decision and Order . 

*MATELSON, Don I. d/b/a New Day DISTRIBUTORS v. FRurr UNLIM- 
ITED, INC. PACA Docket No. 2-5925. Reparation Or- 


*MazziE FarM SALgs, INC. v. HARBOR DISTRIBUTORS, INC. alt/a 
WHOLESALE FRESH  Foops. PACA Docket No. 
2-5880. Stay Order 

*MENDELSON-ZELLER Co., INC. v. Perer J. Scumirr Co., 
INC. PACA Docket No. 2-5663. Decision and Order 

MisirA, TONY & SON PropucE v. H. Brooks & Co., INC. 
PACA Docket No. 2-5753. Dismissal 

Misita, Tony & SON PRODUCE v. CONTINENTAL MINNESOTA. 
PACA Docket No. 2-5752. Decision and Order 

Misira, Tony & SON PRODUCE v. NORTHWEST PRODUCE CO., 
INC. PACA Docket No. 2-5766. Decision and Order 

Misita, TONY & SON PRODUCE v. TWIN Crry PRODUCE. PACA 
Docket No. 2-5776. Decision and Order 

*PACKERS SALES ASSOCIATES, INC. v. PROJECT TRADEWINDS, 
INC. PACA Docket No. 2-5308. Order of Dismissal 


*Current month February 1982 decisions. 
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*Pappas, PETE, & SONS, INC. v. PIONEER Propuce COo., 
INC. PACA Docket No. 2-5916. Order Requiring 
Payment Of Undisputed Amount And Notice To Show 
Cause . 

PARKS CoMPANY, INC., THE KEN v. HAROLD H. Utrer and Ray- 
MOND L. UtrTerR d/b/a GRAT2Z & UTTER. PACA Docket No. 
2-5786. Decision and Order 

SALINAS MARKETING COOPERATIVE v. TOM LANGE 
INC. PACA Docket No. 2-5810. Decision and Order 

*SiLVER CREEK PackING Company, INC. v. Frurr UNLIMITED, 
INC. PACA Docket No. 2-5926. Reparation Order 

*Six L’s PackinG Co., Inc. v. C. SALADINO AND Son. PACA 
Docket No. 2-5918. Order Requiring Payment Of Un- 
disputed Amount 

*Stoops & Wison, INC. v. WHOLESALE PRODUCE 
CHANGE. PACA Docket No. 2-5775. Decision and 
Order 

SUNKIST GROWERS, INC. v. FISHMAN PRODUCE Co 
Docket No. 2-5697 Decision and Order in 

SUNKIST GROWERS, INC. vu. FISHMAN PRODUCE COMPANY. 
PACA Docket No. 2-5698 Decision and Order ee 

SUNKIST GROWERS, INC. v. FISHMAN PRODUCE COM- 
PANY. PACA Docket No. 2-5699. Decision and Or- 
der g 

SUNKIST GROWERS, — INC 
PACA Docket No. 2-5700. Decision and Order ; 

SUNKIST GROWERS, _ IN¢ v. FISHMAN PRODUCE COMPANY 
PACA Docket No. 2-5705. Decision and Order 

*Symms Fruir RancuH, INC. v. ARIZONA FRESH  Foops, 
INC. PACA Docket No. 2-5876. Order of Dismissal 

*TEIXEIRA Farms, Inc. v. FrRurr UNuiMirep, INC. Docket No. 
2-5930. Reparation Order — 

*Unrrep Potato DISTRIBUTORS, INC. v. PoTraToO SALES COMPANY, 
INC. PACA Docket No. 2-5892. Order of Dismissal 

*WELLER, RICHARD PHILLIP d/b/a RICHARD WELLER v. WILLIAM P. 
GEORGE d/b/a WILLIAM ‘KING’ GEORGE. PACA Docket 
No. 2-5773. Decision and Order 
“Denial Of Petition To Reopen Ghai 

West Coast PRODUCE SALES, INc. v. J & J DISTRIBUTING CoM 
PANY. PACA Docket No. 2-5770 Dismissal 


*Current month February 1982 decisions 
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* ABATTI PRODUCE INC v. SINGH PRODUCE OF NEW MExico INC. a/t/a 
ALEXANDERS WHOLESALE PRODUCE. PACA Docket No. 
RD-82-13 

AcE Tomato Co., INC. v. PRECIOSA PACKING House _INc. 
PACA Docket No. RD-81-341 

* ACTION PRODUCE v. SINGH PRODUCE oF NEW Mexico INC. alt/a 
ALEXANDERS WHOLESALE PRODUCE. PACA Docket No. 
RD-82-25 

AMERI-CAL PRODUCE, INC. v. J. R. BROOKS & SON, INC. 
Docket No. RD-81-334. Default Order And Order De- 
nying Petition To Reopen After Default 

ANTLE, Bun, INC. v. NIELSEN PRODUCE Co. PACA Docket No. 
RD-81-350 

* APACHE TOMATO Co., INC v. FARM FRESH PRODUCE Co. PACA 

Docket No. RD-82-6 

ARAKELIAN, GEORGE, Farms INC. v. SINGH PRODUCE OF MEXICO 
Inc. a/t/a ALEXANDERS WHOLESALE PRODUCE. PACA 
Docket No. RD-81-353 

BIANCHI & SONS PACKING Co. v. TOMATOES, INC. PACA Dock- 
et No. RD-81-359 

*BLACKWELL PRODUCE COMPANY v. NIELSEN PRODUCE CO. 
PERO UNORELINO: IG HO ene ohio se ean beds bala eh eke vbawuauun 

*BLUE RRIDGE MARKET OF VA. INC. v. SUNSHINE SALAD Co. 
INC. PACA Docket No. RD-82-16 

Boston TOMATO Co., INC. v. COLLEY Woops, INc. 
Docket No. RD-81-231. Order Denying Petition To Re 
open After Default And Vacating Stay Order 

*CaL-CEL MARKETING, INC. v. JOHN KAPER. PACA Docket No. 
RD-82-12 

*CaL-ViEG SALES INC. v. NIELSEN PropucE Co. PACA Docket 
No. RD-82-10 

Cook SALES COMPANY vu. JAMES H. McGuyrt d/b/a McGuyrt 
PRODUCE Co. PACA Docket No. RD-81-362 

*“CROSETTI FROZEN Foops Inc. v. T.J.L. ENTERPRISES 
INC. PACA Docket No. RD-81-364 

“DyaL, Le Roy, JR., INc. v. PHILLIP R. WELLER d/b/a RICHARD 
WELLER. PACA Docket No. RD-81-357. Order Re 
opening After Default 

“ENGLUND EQUIPMENT CoMPANY v. DANNY LEWIS YouNG d/bla 
HuGH YOUNG PRODUCE & COMPANY. PACA Docket No. 
RD-79-41. Order of Dismissal 

*FANCEE Farms, INC. v. JOHN KAPER. PACA Docket No. 
RD-82-17 
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FANCIFUL COMPANY v. CARL D. NIELSEN and LEADELL (LEE) D. 
NIELSEN d/b/a NIELSEN PRODUCE Co. PACA Docket No. 
RD-81-351 

FISHER RANCH CORPORATION v. CARL D. NIELSEN and LEADELL 
(LEE) D. NIELSEN d/b/a NIELSEN PRODUCE Co. PACA 
POU Neh ERENCE SER es sale aidan cig whi oie: 0/3, oral aieisdowace 

*GrIFFIN & BRAND OF MCALLEN, INC v. MILLER’S BROKERAGE 
INC. PACA Docket No. RD-82-19 
*Ha.i, H. & Co. INC. v. NIELSEN PRopuUCcE Co. PACA Docket 
RRGeP ARR ate os eer Swe te tee re Soars cd anki GIS Yaw ain, gh “oie erermi pas 

HARVEST SALES, INC. v. CARL D. NIELSEN and LEADELL (LEE) D. 
NIELSEN d/b/a NIELSEN PRODUCE Co. PACA Docket No. 
RD-81-349 

HOMESTEAD TOMATO PACKING Co. INC. v. FRANK SHIRLEY, JR. and 
FRANK SHIRLEY, SR. d/b/a FRANK SHIRLEY & SON PACA 
Docket No. RD-81-344 

*HORWATH & ASSOCIATES INC. v. JAMES P. MorENO d/b/a VEG-PRo 
DISTRIBUTORS. PACA Docket No. RD-82-20 a 

Hunt Om Company a/t/a PLANTATION PRODUCE COMPANY 
v.Davm L. ANTHONY d/b/a Tri STATE BROKER 
AGE. PACA Docket No. RD-81-347 ie 

* JOHNSTON-GIBSON SALES COMPANY v. CARL D. NIELSEN and 
LEADELL (LEE) D. NIELSEN d/b/a NIELSEN PRODUCE 
Co. PACA Docket No. RD-82-24 

*KELLERS’ WAPATO Fruit Co. INc. v. RUSSELL E. ELLIS and Be 
LINDA G. ELLIS d/b/a Ray Costa BROKERAGE Co. PACA 
Docket No. RD-82-8 . ie aaa Oe a area 

*Kinc Saab Avocapo Co. INC. v. PRECIOSA PACKING HousE 
INC. PACA Docket No. RD-82-2 oe 

*LAMANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. PRECIOSA PACK 
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AGRICULTURE MARKETING ACT OF 1937 
Cite as 41 A.D. 238 


(No. 21,264) 


In re M & R TOMATO DISTRIBUTORS, INC. AMA Docket No. F&V 
966-2. Order issued February 5, 1982. 
Dismissal of petition 


David C. Skrilow, New York, N.Y., for petitioner. 
Gregory Cooper and Morris L. Selinger, for respondent. 


Order issued by William J. Weber, Administrative Law Judge. 


ORDER GRANTING PETITIONER’S 
REQUEST TO WITHDRAW THE PETITION 


The Petition herein was filed December 21 1981, along with an Appli- 
cation for Interim Relief. 

An Answer to the Application for Interim Relief was filed January 11 
1982, and the matter was referred to the Judicial Officer for considera- 
tion. On January 12 1982, an Order was entered by the Judicial Officer 
Denying the Applicction for Interim Relief. 

On January 19 1982, Respondents filed a Motion to Dismiss the Peti- 
tion. 

On February 1 1982, the Petitioner filed a Reply to the Motion to Dis- 
miss and a Cross Motion for Leave to Withdraw the Petition. 

IT SHOULD BE AND HEREBY IS ORDERED that Petition- 
er’s Motion to Withdraw the Petition is granted, and the Petition is dis- 
missed. 7 CFR 900.53. 





MOSER FARMS DAIRY, INC. 
Cite as 41 A.D. 239 


MISCELLANEOUS ORDER ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 21,265) 


In re MOSER FARMS Dairy, INC. AMA Docket No. M 1-5. Order is- 
sued February 22, 1982. 


DENIAL OF PETITION TO RECONSIDER 


On February 1, 1982, petitioner filed a motion to reconsider the deci- 
sion and order filed in this proceeding by the Judicial Officer on January 
18, 1982. The matters referred to by petitioner were fully considered in 
the decision previously filed herein, and the motion is denied for the rea- 
sons set forth in that decision. Moreover, it would seem that petitioner’s 
motion for reconsideration is not a good faith effort to seek reconsider- 
ation of the decision but, rather, is merely a medium for irresponsible 
and intemperate charges against the Market Administrator. 





AGRICULTURE MARKETING ACT OF 1946 
Cite as 41 A.D. 240 


MISCELLANEOUS ORDER ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


REMOVAL OF STAY ORDER 


(No. 21,266) 


re LANDMARK BEEF PROCESSORS, INC. FSQS Docket No. 
14. Order issued February 17, 1982. Respondent has entered 
into a stipulation to dismiss its appeal and judicial review has been 
terminated. Accordingly, the stay order is hereby lifted, and the 
original order shall become effective February 18, 1982. 





ANIMAL WELFARE ACT 
Cite as41 A.D. 241 


(No. 21,267) 


In re TRANS WORLD AIRLINES, INC. AWA Docket No. 183. Decided 
February 25, 1982. 


Civil penalty—Consent 


Respondent consented to an order agreeing to pay a civil penalty of $1,000.00. 


Gregory Cooper, for complainant. 
George N. Kenyon, Jr., New York, N.Y., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This is a proceeding under the Animal Welfare Act (7 U.S.C. 2131 et 
seq.), hereinafter referred to as the “Act”, and the regulations and stand- 
ards issued pursuant to the Act. It was instituted by a complaint filed on 
December 9, 1981, by the Administrator, Animal and Plant Health In- 
spection Service, pursuant to the Act and the applicable Rules of Prac- 
tice (7 CFR 1.133 (b) (1) ). This decision is entered pursuant to the con- 
sent decision provision of the Rules of Practice (7 CFR 1.138). 

The respondent specifically admits the jurisdictional allegations of the 
complaint, but neither admits nor denies the remaining allegations of 
the complaint. The respondent waives the right to a hearing and any fur- 
ther procedures in this matter. The parties consent to the issuance of 
this decision for the purpose of settling this proceeding. 


FINDINGS OF FACT 


1. Trans World Airlines, Inc., hereinafter referred to as the respond- 
ent, is a corporation whose address is 605 Third Avenue, New York, New 
York 10016. 

2. Respondent is now, and at all times material herein was, a regis- 
tered carrier within the meaning of sections 2 and 6 of the Act (7 U.S.C. 
2132 and 2136). 


CONCLUSIONS 


Inasmuch as the respondent has admitted the jurisdictional allega- 
tions of the complaint and the parties have agreed to the provisions set 
forth in the following Order in disposition of this proceeding, such Order 
will be issued. 





ANIMAL WELFARE ACT 
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ORDER 


Respondent is assessed a civil penalty of $1,000 which shall be paid by 
certified check or money order made to the order of the Treasurer of the 
United States and which shall be forwarded to Gregory Cooper, Office of 
the General Counsel, United States Department of Agriculture, Room 
2014, South Building, Washington, D.C. 20250, within 30 days from the 
date that this Order becomes effective. 

Respondent shall provide a written notification to all of its employees 
who handle animals that they are to comply with the provisions of the 
Animal Welfare Act and the regulations and standards issued there- 
under. Said notification shall cite to the appropriate pages of respond- 
ent’s Cargo Services Manual containing said requirements and shall 
warn all such employees that failure to comply with the requirements 
could result in a violation of federal law. This written notification shall 
be transmitted to respondent’s employees within 30 days from the date 
that this Order becomes effective and a copy of this written notification 
shall accompany the civil penalty payment. 

This decision shall have the same force and effect as a decision entered 
after a full hearing and shall be effective upon service on the respondent. 





FEDERAL MEAT INSPECTION ACT 
Cite as 41 A.D. 243 


(No. 21,268) 


In re BELACK’S MEAT PRODUCTS COMPANY, INC. FMIA Docket No. 
53. Decided February 17, 1982. 


Adulterated beef tongues—Inspection service, 
withdrawn and denied—Consent 


Where respondent was convicted in the U.S. District Court of preparing and selling adul- 
terated beef tongues, respondent consented to an order withdrawing and denying its 
inspection service for a period of six months. The six month period will be held in 
abeyance and not become effective for so long as respondent complies with all the 
provisions of the order. 


Sally M. Lorang, for complainant. 
Roberto Rivera, Philadelphia, Pa., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 


This is a proceeding under the Federal Meat Inspection Act, as 
amended (21 U.S.C. 601 et seq.), and the applicable Rules of Practice (9 
CFR 335.1 et seq.), to withdraw federal meat inspection service from re- 
spondent Belack’s Meat Products Company, Inc. This proceeding was 
commenced by a complaint filed on November 25, 1981, by the Adminis- 
trator of the Food Safety and Inspection Service, United States Depart- 
ment of Agriculture, which is responsible for the administration of the 
Federal Meat Inspection Act. The parties have agreed that this proceed- 
ing should be terminated by the entry of the Consent Decision set forth 
below and have agreed to the following stipulation: 

1. For the purposes of this stipulation and the provisions of this Con- 
sent Decision only, respondent Belack’s Meat Products Company, Inc., 
admits the Findings of Fact set forth herein, admits all of the jurisdic- 
tional allegations of the complaint, and waives: 

(a) Any further procedural steps; 

(b) Any requirement that the final decision in this proceeding con- 
tain findings and conclusions with respect to all material issues of fact, 
law or discretion, as well as the reasons or bases thereof; and 

(c) All rights to seek judicial review and otherwise challenge or con- 
test the validity of this decision. 

2. The respondent Belack’s Meat Products Company, Inc., stipulates 
that the United States Department of Agriculture is the “prevailing 
party” in this proceeding and waives any action against the United 
States Department of Agriculture, under the Equal Access to Justice 
Act of 1980, Pub. L. 96-481, which went into effect October 1, 1981, for 
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fees and other expenses incurred by respondent in connection with this 

proceeding. 

3. The Stipulation and Consent Decision are for settlement purposes 
in this proceeding only and do not otherwise constitute an admission or 
denial by respondent Belack’s Meat Products Company, Inc., that it has 
violated the regulations or statutes involved. 


FINDINGS OF FACT 


1. Belack’s Meat Products Company, Inc., hereinafter referred to as 
the respondent, is a corporation which operates a meat processing estab- 
lishment at 2401 South 28th Street, Philadelphia, Pennsylvania 19145. 

2. Respondent is, and at all times material herein was, the recipient of 
inspection service under Title I of the Federal Meat Inspection Act at 
said establishment. 

3. Respondent, on or about March 17, 1981, was convicted pursuant 
to a plea of nolo contendere, in the United States District Court for the 
Eastern District of Pennsylvania, of one misdemeanor violation for pre- 
paring beef tongues, which were capable of use as human food and were 
adulterated at the time of-such preparation, in that a substance, to wit, 
water, was added to or mixed with the beef tongues in excessive quanti- 
ties, in violation of Title 21, United States Code, Section 610 (a), and of 
one misdemeanor violation for selling in commerce beef tongues which 


were capable of use as human food and were adulterated at the time of 
such sale, in that a substance, to wit, water, was added to or mixed with 
the beef tongues in excessive quantities, in violation of Title 21, United 
States Code, Section 610 (c) (1). 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth in the 
following Consent Decision in disposition of this proceeding, such Deci- 
sion will be issued. 


ORDER 


I. Inspection service under Title I of the Federal Meat Inspection Act 
(21 U.S.C. 601 et seq.) is, for a period of six months, withdrawn from 
and denied to respondent, its officers, directors, successors, affiliates 
and assigns, directly or through any corporate or other device. This six 
month period of withdrawal and denial will be held in abeyance and will 
not become effective: 

(a) For so long as, within one year of the effective date of this Order, 
respondent or any of its officers, employees, agents or affiliates do not 
violate (as that term is defined in paragraph II infra) any section of the 
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Federal Meat Inspection Act involving the preparation, sale, transporta- 
tion, or attempted distribution of any adulterated or misbranded prod- 
uct; and 
(b) For so long as, within one year of the effective date of this Order, 
respondent: 

(1) does not knowingly employ or add in any capacity, any individ- 
ual who has been convicted, in any federal or state court, of any felony, 
or more than one violation of any law, other than a felony, based upon 
the acquiring, handling or distributing of unwholesome, mislabeled, or 
deceptively packaged food, or fraud in connection with transactions in 
food; and 

(2) immediately terminates its connection with any such individ- 
ual when that individual’s conviction becomes known. 

II. The term violate, as used in paragraph I (a) herein, means a viola- 
tion found upon conviction (or upon affirmation of conviction, if ap- 
pealed) or upon a final decision in a formal adjudicatory proceeding be- 
fore the Secretary (or upon affirmation of the Secretary’s decision, if ap- 
pealed), and if it is found that there is any such violation of any term of 
this Order, the suspension of the withdrawal and denial of inspection 
service under Title I of the Federal Meat Inspection Act shall be ter- 
minated and denial will become effective immediately. This provision 
shall not preclude the referral of any such violation to the United States 
Department of Justice for possible criminal or civil proceedings. 

III. This Order will become effective on February 17, 1982. 


(No. 21,269) 
In re PATTI-TYME MEAT PACKING CORPORATION. FMIA Docket No. 
52. Decided February 26, 1982. 
Inspection service, withdrawal and denial of—Held in abeyance—Consent 
Respondent consented to an order withdrawing and denying its inspection service for a pe- 
riod of two years. The withdrawal and denial will be held in abeyance and not be- 


come effective for so long as respondent complies with the provisions of the order. 


Harold Reuben, for complainant. 
David Schwartz, New York, N.Y., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
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STIPULATION AND CONSENT DECISION 


This is a proceeding under the Federal Meat Inspection Act (FMIA) as 
amended (21 U.S.C. 601 et seq.) and the applicable Rules of Practice (9 
CFR Part 335 and 7 CFR Part 1, Subpart H) to withdraw federal meat 
inspection services from respondent Patti-Tyme Meat Packing Corpora- 
tion. This proceeding was commenced by a complaint filed on November 
24, 1981, by the Administrator of the Food Safety and Inspection Serv- 
ice (FSIS), United States Department of Agriculture (USDA), which is 
responsible for the administration of federal meat inspection services. 
The parties have agreed that this proceeding should be terminated by 
the entry of the Consent Decision set forth below and have agreed to the 
following stipulation: 

1. For purposes of this stipulation and the provisions of this Consent 
Decision only, respondent Patti-Tyme Meat Packing Corporation admits 
all of the Findings of Fact set forth herein, admits all of the jurisdic- 
tional allegations of the complaint, and waives: 

(a) Any further procedural steps; 

(b) Any requirement that the final decision in this proceeding con- 
tain findings and conclusions with respect to all material issues of fact, 
or discretion, as well as the reasons or bases thereof; and 

(c) All rights to seek judicial review and otherwise to challenge or 
contest the validity of this decision. 

2. The respondent Patti-Tyme Meat Packing Corporation stipulates 
that the USDA is the “prevailing party” in this proceeding and waives 
any action against the USDA, under the Equal Access to Justice Act of 
1980, Pub. L. 96-481, which went into effect October 1, 1981, for fees 
and other expenses incurred by respondent in connection with this pro- 
ceeding. 

3. The Stipulation and Consent Decision are for settlement purposes 
in this proceeding only and do not otherwise constitute an admission or 
denial by respondent Patti-Tyme Meat Packing Corporation that they 
have violated the statutory provisions involved. 


FINDINGS OF FACT 


1. Patti-Tyme Meat Packing Corporation, hereinafter referred to as 
the respondent, is a corporation which operates a meat processing estab- 
lishment at 528 Craven Street, Bronx, New York 10474. 

2. Respondent is now, and at all times material herein was, the recip- 
ient of inspection service under Title I of the FMIA at said establish- 
ment. 

3. Mollie Smollen is now, and at all times material herein was, the 
President and Stockholder of, and responsibly connected with, the re- 
spondent. 
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4. Respondent, on or about July 2, 1981, was convicted, in the United 
States District Court for the Southern District of New York, of two fel- 
onies for unlawfully, willfully and knowingly, and with intent to de- 
fraud, preparing and selling an adulterated product, in violation of Title 
21, United States Code, sections 610 (a), 610 (b), 676 (a), and Title 18, 
United States Code, section 2. 

5. Mollie Smollen, on or about July 2, 1981, was convicted, in the 
United States District Court for the Southern District of New York, of 
two felonies for unlawfully, willfully and knowingly, and with intent to 
defraud, preparing and selling an adulterated product, in violation of Ti- 
tle 21, United States Code, sections 610 (a), 610 (b), 676 (a), and Title 18, 
United States Code, section 2. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth in the 
following Consent Decision in disposition of this proceeding, such Deci- 
sion will be issued. 


ORDER 


I. Inspection service under Title I of the FMIA is, for a period of two 
years, withdrawn from and denied to respondent, its officers, directors, 
successors, affiliates and assigns, directly or through any corporate or 
other device. This two year period of withdrawal and denial will be held 
in abeyance and will not become effective: 

(a) for so long as Mollie Smollen is not associated with respondent, its 
successors, affiliates or assigns, directly or through any corporate or 
other device, as a partner, officer, director, shareholder, consultant, or 
employee, and for so long as Mollie Smollen provides no direction or ad- 
vice to and exercises no control over or participation in any aspect of the 
operations of respondent, its successors, affiliates or assigns, directly or 
through any corporate or other device; and 

(b) for so long as, within two years of the effective date of this Order, 
respondent or any of its officers, employees, agents or affiliates do not 
violate (as that term is defined in paragraph II, infra) any section of the 
FMIA or state or local statute, involving the preparation, sale, transpor- 
tation, or attempted distribution of any adulterated or misbranded prod- 
ucts; and 

(c) for so long as, within two years of the effective date of this Order, 
respondent: 

(1) does not knowingly employ or add, in any capacity, any individual 
who has been convicted, in any federal or state court, of any felony, or 
more than one violation of any law, other than a felony, based upon the 
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acquiring, handling or distributing of unwholesome, mislabeled or de- 
ceptively packaged food, or fraud in connection with transactions in 
food; and 

(2) immediately terminates its connection with any such individual 
when that individual’s conviction becomes known. 

II. The term “violate”, as used in paragraph 1 (b) herein, means a vio- 
lation found upon conviction (or upon affirmation of conviction, if ap- 
pealed), or upon final decision in a formal adjudicatory proceeding be- 
fore the Secretary (or upon affirmation of the Secretary’s decision, if ap- 
pealed), and if it is found that there is any such violation of any term of 
this Order, the suspension of the withdrawal and denial of inspection 
service under Title I of the FMIA shall be terminated and such with- 
drawal and denial will become effective immediately. This provision 
shall not preclude the referral of any such violation to the Department of 
Justice for possible criminal or civil proceedings. 

III. This Order will become effective on February 22, 1982, except 
that the provisions of paragraph I (a) shall not become effective until 90 
days after the effective date of this Consent Decision and except that 
those provisions in paragraph I (a) concerning the severance of Mollie 
Smollen’s shareholding or other financial or ownership interest in re- 
spondent will not become effective until one year after the effective date 
of this Consent Decision. 


IV. This Order shall not preclude the Department from initiating an 
action for withdrawal or denial of inspection services at any other estab- 
lishment with which Mollie Smollen may be, or may become, associated 
on the basis of the conviction detailed in the Findings of Fact set forth 
above. 


MISCELLANEOUS ORDER ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


ORDER LIFTING STAY ORDER 
(No. 21,270) 


In re NORWICH BEEF COMPANY, INC. FMIA Docket No. 29. — Or- 
der issued February 2, 1982. The stay order previously filed in the 
proceeding is hereby lifted. 





HORSE PROTECTION ACT 
Cite as 41 A.D. 249 


(No. 21,271) 


In re ALLEN CALLAWAY, MERRILL REICHART, and F.M. TAL- 
BOT. HPA Docket No. 102. Decided February 8, 1982. 


Civil penalty—Consent 


Respondent Allen Callaway consented to an order assessing him a civil penalty of 
$1,000.00. 


Alexander Maravel, for complainant. 
David B. Byrne, Jr., Montgomery, Ala., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION WITH RESPECT TO 
RESPONDENT ALLEN CALLAWAY 


This is a proceeding under the Horse Protection Act Amendments of 
1976 (Pub. L. No. 94-360, §§3-10, 90 Stat. 915-21 (amending 15 
U.S.C. 1821 et seg. (1970) )), hereinafter referred to as the “Act.” A 
complaint issued by the Administrator of the Animal and Plant Health 
Inspection Service pursuant to the Act and the applicable Rules of Prac- 
tice (7 CFR 1.133 (b) (1), 1.185) was served upon respondent Allen Calla- 


way. This decision is entered pursuant to the consent decision provision 
of the Rules of Practice (7 CFR 1.138). 

Respondent Allen Callaway admits the jurisdiction of the Secretary of 
Agriculture in this matter and waives hearing and further procedure 
herein. Mr. Callaway and the complainant consent to the issuance of this 
decision agreed upon between them for the purpose of settling this mat- 
ter. 


FINDINGS OF FACT 


1. Allen Callaway is an individual whose address is Route 1, Rayle, 
Georgia 30660 who at all times material herein was the trainer and had 
custody and control of a horse known as “Sun’s Mastercharge”, hereinaf- 
ter referred to as the “horse.” 

2. On May 26, 1978, Allen Callaway entered for the purpose of exhib- 
iting the horse as Entry No. 109 in Class No. 3 at the Tri-State Cham- 
pionship in Ooltewah, Tennessee. 

3. In the opinions of veterinarians employed by the U.S. Department 
of Agriculture who examined the horse on May 26, 1978, the horse was 
sore when entered for exhibition on that date as alleged in paragraph 
two above. 

4. Allen Callaway denies that he sored the horse and further denies 
that he knew that the horse was sore on May 26, 1978. 
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CONCLUSIONS 


Respondent’s admission of jurisdiction and his agreement with com- 
plainant as to the issuance of this decision warrant the entry of such de- 
cision in this matter. 


ORDER 


Respondent Allen Callaway is assessed a civil penalty of $1,000. The 
penalty shall be paid to the Treasurer of the United States by certified 
check or money order forwarded to the Assistant General Counsel, Mar- 
keting Division, Office of the General Counsel, Room 2014-S, United 
States Department of Agriculture, Washington, D.C. 20250. The penal- 
ty shall be paid on or before the first day of April 1982. 

This order shall have the same force and effect as if entered after a full 
hearing. It shall be final upon issuance and effective in accordance with 
its terms. 

We hereby consent to the issuance of this decision. 


(No. 21,272) 


In re TOMMY HOWELL and DON BAIN. HPA Docket No. 156. Decided 
February 16, 1982. 


Disqualification—Consent 


Respondent Don Bain consented to an order disqualifying him from showing or exhibiting 
any horse and from judging or managing any horse show, exhibition, sale or auction 
for a period of one year. 


Alexandra Maravel, for complainant. 
Respondent, prose. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION 
AS TO DON BAIN 
This is a proceeding under the Horse Protection Act Amendments of 
1976 (Pub. L. No. 94-360, §§3-10, 90 Stat. 915-21 (amending 15 
U.S.C. 1821 et seq. (1970) )), hereinafter referred to as the “Act.” A 
complaint issued by the Administrator of the Animal and Plant Health 
Inspection Service pursuant to the Act and the applicable Rules of Prac- 
tice (7 CFR 1.133 (b) (1) ), 1.1385) was served upon respondent Don Bain. 
This decision is entered pursuant to the consent decision provision of the 
Rules of Practice (7 CFR 1.138). 
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Respondent Don Bain admits the jurisdiction of the Secretary of Agri- 
culture in this matter and waives hearing and further procedure herein. 
Complainant and respondent Don Bain consent to the issuance of this 
decision agreed upon between them for the purpose of settling this mat- 
ter. 


FINDINGS OF FACT 


1. Don Bain is an individual whose address is Route 1, McDonald, 
Tennessee 37353 who at all times material herein owned a horse known 
as “Sneaky Sam” hereinafter referred to as “the horse.” 

2. On May 26, 1978, Don Bain allowed the horse to be exhibited as 
Entry No. 160 in Class No. 4 at the Tri-State Championship Horse Show 
in Ooltewah, Tennessee. 

3. In the opinion of veterinarians employed by the U.S. Department 
of Agriculture who examined the horse on May 26, 1978, the horse was 
sore when exhibited on that date as set forth in paragraph two above. 

4. Respondent Don Bain denies that the horse was sore on May 26, 
1978, and disclaims any liability in this matter. 


CONCLUSIONS 


Respondent Don Bain’s admission of jurisdiction and his agreement 


with complainant as to the issuance of this decision warrant the entry of 
such decision in this matter. 


ORDER 


Respondent Don Bain is disqualified from showing or exhibiting any 
horse and from judging or managing any horse show, exhibition, sale, or 
auction for a period of one year, beginning on March 1, 1982, and termi- 
nating on February 28, 1983. 

This order shall have the same force and effect as if entered after a full 
hearing. It shall be final upon issuance and effective in accordance with 
its terms. 
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(No. 21,273) 


In re MIKE KAKASSY and RALPH HENSLEY. HPA Docket No. 94. De- 
cided February 16, 1982. 


Civil penalty—Consent 
Respondent Ralph Hensley consented to an order assessing him a civil penalty of $750.00. 


Alexandra Maravel, for complainant. 
Edward F. Gordon, Brentwood, Tenn., for respondent. 


Order issued by Dorothea A. Baker, Administrative Law Judge. 


CONSENT DECISION WITH RESPECT TO 
RESPONDENT RALPH HENSLEY 

This is a proceeding under the Horse Protection Act Amendments of 
1976 (Pub. L. No. 94-360, §§3-10, 90 Stat. 915-21 (amending 15 
U.S.C. 1821 et seg. (1970) )), hereinafter referred to as the “Act.” A 
complaint issued by the Administrator of the Animal and Plant Health 
Inspection Service pursuant to the Act and the applicable Rules of Prac- 
tice (7 CFR 1.133 (b) (1), 1.135) was served upon respondent Ralph Hens- 
ley. This decision is entered pursuant to the consent decision provision 
of the Rules of Practice (7 CFR 1.138). 


Respondent Ralph Hensley admits the jurisdiction of the Secretary of 
Agriculture in this matter and waives hearing and further procedure 
herein. Mr. Hensley and the complainant consent to the issuance of this 
decision agreed upon between them for the purpose of settling this mat- 
ter. 


FINDINGS OF FACT 


1. Ralph Hensley is an individual whose address is Route 1, Lewis- 
burg, Tennessee 37091, who at all times material herein trained a horse 
known as “Sundust Society Girl,” hereinafter referred to as “the horse.” 

2. On June 3, 1978, Ralph Hensley entered the horse as Entry No. 
724 in Class No. 22 at the Columbia Spring Jubilee in Columbia, Tennes- 
see. 

3. In the opinions of veterinarians employed by the U.S. Department 
of Agriculture who examined the horse on June 3, 1978, the horse was 
sore when exhibited on that date. 

4. Respondent Ralph Hensley denies that the horse was sore on June 
3, 1978, and disclaims any liability in this matter. 
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CONCLUSIONS 


Respondent’s admission of jurisdiction and his agreement with com- 
plainant as to the issuance of this decision warrant the entry of such de- 
cision in this matter. 


ORDER 


A civil penalty of $750 is hereby assessed against respondent Ralph 
Hensley. Mr. Hensley shall send a certified check or money order for 
that amount payable to the Treasurer of the United States to Alexandra 
Maravel, Attorney, Marketing Division, Office of the General Counsel, 
Room 2014-S, U.S. Department of Agriculture, Washington, D.C. 
20250, on or before March 1, 1982. 

We hereby consent to the issuance of this decision. 


(No. 21,274) 
In re BILLY GRAY and MRS. C. RAY CARTER. HPA Docket No. 
124. Order issued February 17, 1982. 
Initial decision, vacated—Case remanded for further initial decision 
John G. Liebert, Administrative Law Judge 


Ronald K. Silver, for complainant. 
Dan P. Whitaker, Lewisburg, Tenn., for respondents 


Order issued by Donald A. Campbell, Judicial Officer. 


REMAND ORDER 


This is a proceeding under the Horse Protection Act of 1970, as 
amended (15 U.S.C. § 1821 et seq.), in which Administrative Law Judge 
John G. Liebert issued an initial decision and order on November 9, 
1981, dismissing the complaint. The complaint alleged that Billy Gray (a 
horse trainer) and Mrs. C. Ray Carter (a horse owner) violated the Act by 
entering and showing a sored horse at the September 3, 1977, Tennessee 
Walking Horse National Celebration Show in Shelbyville, Tennessee. 

Complainant appealed to the Judicial Officer on January 11, 1982. 
The case was referred to the Judicial Officer for decision on February 3, 
1982. 

Judge Liebert did not rule on whether the horse was sore because Mrs. 
Carter, who was riding the horse, withdrew the horse from competition 
when she sensed that something was wrong with the horse. Judge Lie- 
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bert held that “[clompetition is the very essence of a showing,” “if a horse 
does not complete the ritual performance, it cannot win,” and “{sJuch a 
horse is not shown within the clear meaning of the Act” (Initial Decision 
26-27). That holding is erroneous. 

In the first place, respondents stipulated that the horse was shown and 
exhibited on September 3, 1977 (Tr. 7-9). Having stipulated as to this 
fact, there is no basis for relieving respondents from their stipulation.’ 

Moreover, even if respondents had not stipulated that the horse was 
shown or exhibited, the uncontradicted evidence establishes that fact. 
There is nothing in the Act requiring that a horse complete the showing 
or exhibition to constitute “showing or exhibiting,” within the meaning 
of the Act (15 U.S.C. § 1824 (2), (7) ). Judge Liebert’s construction of 
the terms is a strained and unnatural construction contrary to the plain 
meaning of the terms, which would undermine the legislative purpose to 
end the cruel and destructive practice of soring Tennessee Walking 
Horses (H. Rep. 94-1174, 94th Cong., 2d Sess. 4-7 (1976), reprinted in 
[1976] 3 U.S. Code Cong. & Ad. News 1698-1701). 

Judge Liebert also seems to be under the impression that a violation of 
the Act must be predicted upon “deliberate soring” (Initial Decision 17). 
If he has that view, it is erroneous. See Jn re Rowland, 40 Agric. Dec. 
____ (Dec. 9, 1981) (slip op. 21-22, copy attached), appeal docketed, No. 
82-3015 (6th Cir.). (The Rowland case also holds that the pre-show 


examination is not relevant to discredit a post-show examination (slip 
op. 20; and see slip op. 13-14) ). 
Judge Liebert also states (Initial Decision 16): 


It would logically follow that if excessive chain action 
caused the sensitivity found on the anterior of the legs by 
palpation, then why did not the posterior areas where the 
chains strike with equal force register similar degrees of 
inflammation sensitivity on palpation? 


Experience in many Horse Protection Act cases over the years demon- 
strates that many horses which have been sored show evidence of pain 
only on the anterior portion of the legs or only on the posterior portion 
of the legs. This is not unusual and does not discredit evidence that the 
horse was sore. It is not a necessary part of complainant’s proof for the 
Department’s veterinarians to guess or determine accurately the exact 
procedure used to sore a horse, e.g., whether by chains, chemicals or a 
combination of both. It is sufficient if the proof adequately demon- 


1. Respondents did not request to be relieved from their stipulation. This issue was 
raised sua sponte by Judge Liebert in his initial decision. 
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strates that the horse was sore.” Moreover, the statute raises a presump- 
tion that a horse is sore “if it manifests abnormal sensitivity or inflam- 
mation in both of its forelimbs or both of its hindlimbs” (15 U.S.C. 
§ 1825 (d) (5) ). There is no requirement that the horse manifest abnor- 
mal sensitivity on both the anterior and posterior surfaces of its fore- 
limbs or hindlimbs. 

Judge Liebert also held that a horse is “ ‘entered for purposes of show- 
ing’ at the time he is cleared after examination by the Show Steward 
and/or Show Veterinarian appointed by Management” (Initial Decision 
28). This is erroneous. The regulations specify that the Show Veterinari- 
an “shall examine the horses entered in any class” (9 C.F.R. 
§ 11.20 (b)(2)). This reveals the administrative construction that the 
act of entering the horse occurs before the horse is cleared by the Show 
Steward or Veterinarian. The administrative construction is consistent 
with the ordinary usage of the term “entering,” as used in 15 U.S.C. 
§ 1824 (2), (7). 

Since Judge Liebert held that the horse was not shown, he dismissed 
the allegation that the horse was shown with a prohibited substance on 
its front pasterns. However, since the horse was shown, this issue must 
also be determined by Judge Liebert on remand. In this respect, Judge 
Liebert found that there is “no evidence or inference that this substance 
was, or contained, a chemical irritant or caustic which would cause pain 
to the horse” (Initial Decision 25). But that would not be a defense to the 
charge of violating the Act (15 U.S.C. § 1824 (7)) and regulations (9 
C.F.R. § 11.2 (d) ). In order to prevent the soring of horses, the regula- 
tions prohibit the use of all substances on the extremities of a horse 
while being shown or exhibited, except those expressly authorized (9 
C.F.R.§ 11.2 (d)). 

For the foregoing reasons, the initial decision must be vacated and the 
case remanded to Judge Liebert for the issuance of a further initial deci- 
sion. Whether further briefs are to be filed is in his discretion. 


2. One of the Department's veterinarians believed that the horse “had been sored both 
chemically and mechanically off and on during its entire training life” (Ex. 4, p. 2). The use 
of chemicals only on the anterior portion of the horse’s front legs would explain soring 
there without a similar degree of soring on the posterior portion. But in any event, the 
opinion as to the exact method used to sore a horse is not an essential part of complainant's 
proof. 
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ORDER 


The initial decision filed in this proceeding is vacated and the case is 
remanded to the Administrative Law Judge for the purpose of filing an 
initial decision consistent with the views set forth in this order. 

[Attachment omitted — See in re Albert Lee Rowland and C. H. Mea- 
dows, 40 AD 1934 (1981)—Ed.] 


(No. 21,275) 


In re JANET GREEN and PINECREST FARMS. HPA Docket No. 175. 
Decided February 19, 1982. 


Civil penalty—Consent 
Respondents consented to an order agreeing to jointly pay a civil penalty of $1,000.00. 


Alexandra Maravel, for complainant. 
Douglas W. Greene, III, Springfield, Mo., for respondents. 


Decision by John G. Liebert, Administrative Law Judge. 
CONSENT DECISION 


This is a proceeding under the Horse Protection Act Amendments of 
1976 (Pub. L. No. 94-360, §§3-10, 90 Stat. 915-21 (amending 15 
U.S.C. 1821 et seq. (1970) ), hereinafter referred to as the “Act.” A com- 
plaint issued by the Administrator of the Animal and Plant Health In- 
spection Service pursuant to the Act and the applicable Rules of Practice 
(7 CFR 1.133 (b) (1), 1.185) was served upon the respondents. This deci- 
sion is entered pursuant to the consent decision provision of the Rules of 
Practice (7 CFR 1.138). 

Respondents admit the jurisdiction of the Secretary of Agriculture in 
this matter and waive hearing and further procedure herein. The parties 
consent to the issuance of this decision agreed upon between them for 
the purpose of settling this matter completely. 


FINDINGS OF FACT 


1. Janet Green is an individual whose address is Route 1, Box 398, 
Springfield, Missouri 65803 who at all times material herein trained a 
horse known as “Magic Supreme,” hereinafter referred to as “the horse.” 

2. Pinecrest Farms, a business located at Route 1, Box 398, Spring- 
field, Missouri 65803, owned the horse at all times material herein. 
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3. On September 15, 1979, Janet Green showed the horse in Class No. 
52 as Entry No. 458 at the Heart of America Jubilee Horse & Pony Show 
in Springfield, Missouri. 

4. In the opinion of veterinarians employed by the U.S. Department 
of Agriculture who examined the horse on September 15, 1979, the 
horse was sore when shown on that date as set forth in paragraph three 
above. 

5. Respondents deny that the horse was sore on September 15, 1979, 
and disclaim any liability in this matter. 


CONCLUSIONS 


Respondents’ admission of jurisdiction and agreement with complain- 
ant as to the issuance of this decision warrant the entry of such decision 
in this matter. 


ORDER 


Respondents are jointly assessed a single penalty of $1,000.00. 
Neither respondent will receive any suspension or any other penalty or 
reprimand whatsoever with respect to the above-captioned matter de- 
cided herein. Within sixty days of service of this decision upon them, re- 
spondents shall pay the $1,000 penalty which is herein assessed by certi- 
fied check or money order payable to the Treasurer of the United States 
and forwarded to the Assistant General Counsel, Marketing Division, 
Office of the General Counsel, Room 2014-S, United States Department 
of Agriculture, Washington, D.C. 20250. 

This order shall have the same force and effect asif entered after a full 
hearing. It shall be final upon issuance and effective in accordance with 
its term. 

Douglas W. Greene, II] and Alexandra Maravel hereby consent to the 
issuance of this decision. 


MISCELLANEOUS ORDER ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


STAY ORDER 
(No. 21,276) 


Inre JOE FLEMING. HPA Docket No. 144. Order issued February 2, 
1982. The order previously filed in this proceeding is hereby 
stayed pending judicial review. 
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DISCIPLINARY DECISIONS 
(No. 21,277) 


Inre KREINBERG & KRASNY, INC. P&S Docket No.5970. Decided 
February 1, 1982. 


Packer—Bonding requirement—Consent 


Respondent consented to an order to cease and desist from purchasing livestock for pur- 
poses of slaughter without filing and maintaining a reasonable bond or its equiva- 
lent. 


Charlene Rosen, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, alleging that the respondent violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). This de- 
cision is entered pursuant to the consent decision provisions of the rules 
of practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and Notice of Hearing and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Kreinberg & Krasny, Inc., hereinafter referred to as the respond- 
ent, is a corporation with its principal place of business located at Cleve- 
land, Ohio. Respondent’s mailing address is 3300 W. 65th Street, Cleve- 
land, Ohio 44102. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter; and 

(b) A packer within the meaning of that term as defined in the Act 
and subject to the provisions of the Act. 

3. Respondent’s average annual purchases of livestock exceed 
$500,000. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Kreinberg & Krasny, Inc., its officers, directors, agents, 
employees, successors and assigns, directly or through any corporate or 
other device, in connection with its operations as a packer subject to the 
Act, shall cease and desist from purchasing livestock for purposes of 
slaughter without filing and maintaining a reasonable bond or its 
equivalent, as required by the Act and the regulations. 

Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon re- 
spondent. Copies of this decision shall be served upon the parties. 


(No. 21,278) 


In re PAULK AND’ BATTEN LIVESTOCK COMPANY, INC.,  LIVE- 
STOCK MARKETERS, INC. and THURSTON PAULK, JR. P&S 
Docket No. 5780. Decided February 2, 1982. 


Dealer—Market agency—Invoices, untrue or incorrect—Civil penalty— 
Suspension of registration—Consent 


Respondents consented to an order to cease and desist from issuing sales invoices and bill- 
ing and collecting from purchasers on the basis of false and incorrect weights. Also, 
respondent Thurston Paulk, Jr. is assessed a civil penalty of $2,500, respondent 
Paulk and Batten is suspended as a registrant under the Act for 120 days, and re- 
spondent Livestock Marketers is suspended as a registrant for 45 days. Such sus- 
pensions shall run concurrently. 


Barbara Harris, for complainant. 
Danial W. Olsen, Kansas City, Mo., for respondents. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION WITH RESPECT TO 
PARAGRAPH II OF THE COMPLAINT 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §181 et seq.), by a com- 
plaint filed by the Deputy Administrator, Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, alleging that 
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the respondents wilfully violated the Act and the regulations issued 
thereunder (9 C.F.R. §201.1 et seq.). This decision is entered pursuant to 
the consent decision provisions of the rules of practice applicable to this 
proceeding (7 C.F.R. §1.138), and applies only to Paragraph II of the 
complaint. 

The respondents admit the jurisdictional allegations of paragraph I of 
the complaint and specifically admit that the Secretary has jurisdiction 
in this matter. They neither admit nor deny paragraph II of the com- 
plaint, waive oral hearing and further procedure with respect to this 
paragraph, and consent and agree, for the purpose of settling the part of 
the proceeding referenced above, and for such purpose only, to the entry 
of this decision. 

The complainant agrees to the entry of this decision. 

1. Paulk and Batten Livestock Company, Inc., hereinafter referred to 
as respondent Paulk and Batten, is a corporation with its principal place 
of business located at 1410 North Madison Avenue, Douglas, Georgia 
31533. 

2. Respondent Paulk and Batten is, and at all times material herein 
was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for its own account; 

(b) Engaged in the business of buying livestock in commerce on a 
commission basis; and 

(c) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 

3. Livestock Marketers, Inc., hereinafter referred to as respondent 
Livestock Marketers, is a corporation with its principal place of business 
at 1410 North Madison Avenue, Douglas, Georgia 31533. 

4. Respondent Livestock Marketers is, and at all times material here- 
in was: 

(a) Engaged in the business of conducting and operating the Live- 
stock Marketers, Inc. stockyard, hereinafter referred to as the stock- 
yard, a posted stockyard subject to the Act. 

(b) Engaged in the business of buying and selling livestock in com- 
merce on a commission basis at the stockyard; 

(c) Engaged in the business of buying and selling livestock in com- 
merce for its own account; and 

(d) Registered with the Secretary of Agriculture as a market agency 
to buy and sell livestock in commerce, and asa dealer to buy and sell live- 
stock in commerce. 

5. Thurston Paulk, Jr., hereinafter referred to as the individual re- 
spondent, is an individual whose business mailing address is 1410 North 
Madison Avenue, Douglas, Georgia 31533. 
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6. The individual respondent is, and at all times material herein was: 

(a) An officer and director of respondent Paulk and Batten and re- 
spondent Livestock Marketers. 

(b) Owner of 25%-of the stock issued by respondent Paulk and Bat- 
ten. 

(c) Owner of 25% of the stock issued by respondent Livestock Mar- 
keters. 

(d) Responsible for the direction, management and control of the 
operations of respondent Paulk and Batten and respondent Livestock 
Marketers. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Paulk and Batten, its successors and assigns, its officers, 
directors, agents and employees, directly or through any corporate or 
other device, respondent Livestock Marketers, its successors and as- 
signs, it officers, directors, agents and employees, directly or through 


any corporate or other device, and Thurston Paulk, Jr., directly or 
through any corporate or other device, in connection with their opera- 
tions subject to the Packers and Stockyards Act, shall cease and desist 
from: 

1. Issuing sales invoices or causing sales invoices to be issued in con- 
nection with the sale of livestock showing weights which are other than 
the true and correct weights of the livestock; and 

2. Billing and collecting from purchases of livestock on the basis of 
false and incorrect weights. 

In accordance with section 312 (b) of the Act (7 U.S.C. 213 (b)), re- 
spondent Thurston Paulk, Jr. is assessed a civil penalty in the amount of 
$2,500 payable on February 15, 1982. 

Respondent Paulk and Batten is suspended as a registrant under the 
Act fora period of 120 days. 

Respondent Livestock Marketers is suspended as a registrant under 
the Act for a period of 45 days. 

Such suspensions are to run concurrently. 

The provisions of this Order shall become effective on February 15, 
1982. 

Copies of this decision shall be served upon the parties. 
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(No. 21,279) 


In re PAULK AND BATTEN LIVESTOCK COMPANY, INC., LIVESTOCK MAR- 
KETERS, INC., and THURSTON PAULK, JR. P&S Docket No. 
5780. Decided February 2, 1982. 


Dealer—Market agency—Failure to pay when due—Express written 
agreement—Consent 


Respondents consent to an order to cease and desist from failing to pay, when due, the full 
purchase price of livestock, and purchasing livestock without obtaining express 
written agreements that payment may be made by draft. 


Barbara S. Harris, for complainant. 
Daniel W. Olsen, Kansas City, Mo., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION WITH RESPECT TO 
PARAGRAPHS III AND IV OF THE COMPLAINT 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §181 et seq.), by a com- 
plaint filed by the Deputy Administrator, Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, alleging that 
the respondents wilfully violated the Act and the regulations issued 
thereunder (9 C.F.R. §201.1 et seq.). This decision is entered pursuant to 
the consent decision provisions of the rules of practice applicable to this 
proceeding (7 C.F.R. §1.138), and applies only to Paragraphs III and IV 
of the complaint. Complainant and respondents agree that by entering 
into this decision, the parties have not waived the right to present evi- 
dence at oral hearing regarding the allegations of the complaint not con- 
tained in paragraphs III and IV and that complainant has not waived the 
right to seek a suspension or civil penalty with respect to the remaining 
allegations. 

The respondents admit the jurisdictional allegations of paragraph I of 
the complaint and specifically admit that the Secretary has jurisdiction 
in this matter. They neither admit nor deny paragraphs III and IV of the 
complaint, waive oral hearing and further procedure with respect to 
these paragraphs, and consent and agree, for the purpose of settling the 
part of the proceeding referenced above, and for such purpose only, to 
the entry of this decision. 

The complainant agrees to the entry of this decision. 

1. Paulk and Batten Livestock Company, Inc., hereinafter referred to 
as respondent Paulk and Batten, is a corporation with its principal place 
of business located at 1410 North Madison Avenue, Douglas, Georgia 
31533. 
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2. Respondent Paulk and Batten is, and at all times material herein 
was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for its own account; 

(b) Engaged in the business of buying livestock in commerce on a 
commission basis; and 

(c) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 

3. Livestock Marketers, Inc., hereinafter referred to as respondent 
Livestock Marketers, is a corporation with its principal place of business 
at 1410 North Madison Avenue, Douglas, Georgia 31533. 

4. Respondent Livestock Marketers is, and at all times material here- 
in was: 

(a) Engaged in the business of conducting and operating the Live- 
stock Marketers, Inc. stockyard, hereinafter referred to as the stock- 
yard, a posted stockyard subject to the Act. 

(b) Engaged in the business of buying and selling livestock in com- 
merce on a commission basis at the stockyard; 

(c) Engaged in the business of buying and selling livestock in com- 
merce for its own account; and 

(d) Registered with the Secretary of Agriculture as a market agency 
to buy and sell livestock in commerce, and asa dealer to buy and sell live- 
stock in commerce. 

5. Thurston Paulk, Jr., hereinafter referred to as the individual re- 
spondent, is an individual whose business mailing address is 1410 North 
Madison Avenue, Douglas, Georgia 31533. 

6. The individual respondent is, and at all times material herein was: 

(a) An officer and director of respondent Paulk and Batten and re- 
spondent Livestock Marketers. 

(b) Owner of 25% of the stock issued by respondent Paulk and Bat- 
ten. 

(c) Owner of 25% of the stock issued by respondent Livestock Mar- 
keters. 

(d) Responsible for the direction, management and control of the 
operations of respondent Paulk and Batten and respondent Livestock 
Marketers. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 
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ORDER 


Respondent Paulk and Batten, its successors and assigns, its officers, 
directors, agents and employees, directly or through any corporate or 
other device, respondent Livestock Marketers, its successors and as- 
signs, its officers, directors, agents and employees, directly or through 
any corporate or other device, and Thurston Paulk Jr., directly or 
through any corporate or other device, in connection with their opera- 
tions subject to the Packers and Stockyards Act, shall cease and desist 
from: 

1. Failing to pay, when due, the full purchase price of livestock; and 

2. Purchasing livestock and causing drafts to be drawn in payment for 
such livestock without obtaining from the sellers of such livestock, be- 
fore the transactions, express, written agreements that payment for 
such livestock may be made by draft. 

The provisions of this Order shall become effective February 15, 1982. 

Copies of this decision shall be served upon the parties. 


(No. 21,280) 


re DARLINGTON AUCTION MARKET, INC. P&S Docket No. 
5897. Decided February 9, 1981. 


Dealer—Market agency—Insufficient funds checks—Net proceeds, failure 
to remit when due—Shippers’ proceeds account—Accounts and records— 
Consent 
Respondent consented to an order to cease and desist from issuing insufficient funds 
checks; failing to remit when due; and failing to deposit into or maintain properly 
its account for shippers’ proceeds. Respondent is also ordered to maintain complete 


and accurate records which fully and correctly disclose all transactions. 


Lydia Lizarribar, for complainant. 
Ernest H. Van Hooser, Kansas City, Mo., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act and the regu- 
lations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
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pursuant to the consent decision provisions of the rules of practice appli- 
cable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Darlington Auction Market, Inc., hereinafter referred to as the re- 
spondent, is a corporation registered in the State of South Carolina and 
whose business mailing address is P.O. Box 107, Darlington, South Caro- 
lina 29532. 

2. Respondent is, and at all times material herein was, engaged in the 
business of a dealer buying and selling livestock in commerce and as a 
market agency selling livestock in commerce on a commission basis; and 

3. Registered with the Secretary of Agriculture as a dealer buying and 
selling livestock in commerce and as a market agency selling livestock in 
commerce on a commission basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent, its officers, directors, agents, employees, successors and 
assigns, directly or through any corporate or other device, shall cease 
and desist from: 

1. Issuing checks in payment of the net proceeds due from the sale of 
consigned livestock without having and maintaining sufficient funds on 
deposit and available to pay such checks when presented; 

2. Failing to remit to consignors, within the time prescribed in section 
201.43 (a) of the regulations (9 CFR 201.43 (a) ), the net proceeds due 
from the sale of consigned livestock; 

3. Failing to deposit in its Custodial Account for Shippers’ Proceeds, 
within the time prescribed in section 201.42 (c) of the regulations (9 
CFR 201.42 (c) ), amounts equal to the proceeds receivable from the sale 
of consigned livestock; and 
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4. Failing to otherwise maintain its Custodial Account for Shippers’ 
Proceeds in strict conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42). 

Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in its business under the 
Act, including, but not limited to, a general ledger of accounts showing 
all assets, liabilities and net worth. 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 21, 281) 


In re WILLIAM “BILL” CHANDLER, d/b/a CHANDLER CATTLE COMPANY 
and conducting business through C & N CATTLE CORPORATION, a 
corporation. P&S Docket No. 5976. Decided February 11, 1982. 


Dealer—Bonding requirement—Insufficient funds checks— Failure to pay 
when due—Consent 


Respondent consented to an order to cease and desist from engaging in business without 
filing or maintaining a reasonable bond or its equivalent; issuing insufficient funds 
checks; and failing to pay, when due, the full purchase price of livestock. 


Roberta Swartzendruber, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondents willfully violated the Act and the reg- 
ulations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (7 CFR 1.138). 

The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. William “Bill” Chandler is an individual who at all times material 
herein was doing business both as an individual and as Chandler Cattle 
Company and who also conducted business through C & N Cattle Corpo- 
ration, Inc., a corporation owned, directed and controlled by Mr. 
Chandler, which is also a party respondent herein. 

2. Respondents’ principal place of business is located in Huntsville, 
Texas, and their mailing address is P.O. Box 1719, Huntsville, Texas 
77340. 

3. Respondents were engaged in the business of a dealer, buying and 
selling livestock in commerce, but were not so registered with the Secre- 
tary. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondents, individually or through any corporate or other device, 
shall cease and desist from: 

1. Engaging in business in any capacity for which bonding is required 
under the Act and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent, as required by the Act and the regula- 
tions; 

2. Issuing checks or drafts in payment for livestock purchased with- 
out having and maintaining sufficient funds to pay such checks available 
in the bank account(s) from which such checks or drafts are to be paid; 

3. Failing to pay, when due, the full purchase price of livestock. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondents. 

Copies of this decision shall be served upon the parties. 
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(No. 21, 282) 


re THOMAS J. STEWART, d/b/a OHIO VALLEY LIVESTOCK 
COMPANY. P&S Docket No. 5969. Decided February 11, 1982. 


Dealer—Market agency—Insufficient funds checks—Net proceeds, failure 
to remit when due—Shippers’ proceeds account— Accounts and records— 
Suspension of registration—Consent 


Respondent consented to an order to cease and desist from issuing insufficient funds 
checks; failing to transmit net proceeds when due; and failing to deposit into or 
maintain properly its account for shippers’ proceeds. Also, respondent is ordered to 
maintain complete and accurate records, and is suspended as a registrant for 15 
days and thereafter until the deficit in its custodial account for shippers’ proceeds is 
eliminated and until no longer insolvent. 


Charlene Rosen, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 


ture, alleging that the respondent violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decision is entered pursu- 
ant to the consent decision provisions of the Rules of Practice applicable 
to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Thomas J. Stewart, d/b/a Ohio Valley Livestock Company, herein- 
after referred to as the respondent, is an individual with his principal 
place of business at Gallipolis, Ohio. His business mailing address is 52 
Vinton Street, Gallipolis, Ohio 45631. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of conducting and operating the Ohio 
Valley Livestock Co. stockyard, a posted stockyard under the Act, here- 
inafter referred to as the stockyard; 
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(b) Engaged in the business of selling livestock on a commission ba- 
sis at the stockyard; 

(c) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

(d) Registered with the Secretary of Agriculture as a market agency 
to sell livestock on a commission basis and as a dealer to buy and sell 
livestock for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent, individually or through any corporate or other device, in 
connection with his activities subject to the Packers and Stockyard Act, 
shall cease and desist from: 

1. Issuing checks in purported payment of the net proceeds resulting 
from the sale of consigned livestock sold on a commission basis without 
having and maintaining sufficient funds available in the bank account 
on which such checks are drawn to pay such checks when presented; 

2. Failing to transmit or deliver to the owners or consignors of live- 
stock, when due, the net proceeds received from the sale of such live- 
stock; 

3. Failing to deposit in his Custodial Account for Shippers’ Proceeds, 
within the time prescribed by section 201.42 (c) of the regulations (9 
CFR 201.42 (c) ), an amount equal to the proceeds receivable from the 
sale of consigned livestock; 

4. Failing to otherwise maintain his Custodial Account for Shippers’ 
Proceeds in conformity with the provisions of section 201.42 of the regu- 
lations. 

Respondent shall keep accounts, records, and memoranda which fully 
and correctly disclose all transactions involved in his business as a mar- 
ket agency and dealer subject to the Act, including (1) a general ledger of 
accounts showing assets, liabilities, income, expenses and net worth; (2) 
a cash receipts and cash disbursements journal; (3) an accounts receiva- 
ble ledger; (4) an accounts payable ledger; and (5) complete bank account 
reconciliations. 

Respondent is suspended as a registrant under the Act for 15 days and 
thereafter until he demonstrates that he is no longer insolvent and the 
deficit in his custodial account has been eliminated. When respondent 
demonstrates that he is no longer insolvent and the deficit in his custo- 
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dial account has been eliminated, a supplemental order will be issued ter- 
minating the suspension after the expiration of the 15 day suspension 
period. 

The provisions of this Order shall become effective on February 15, 
1982. 

Copies of this decision shall be served upon the parties. 


(No. 21, 283) 


In re WINDSOR AUCTION CO., INC., RICHARD EK. PALSEY, JR., RAYMOND 
L. TUCKER, LARRY W. REED, and DONALD D. GAST. P & S Docket 
No. 5907. Decided February 12, 1982. 


Dealer—Weights, untrue or incorrect—Misrepresentation—Unfair or 
deceptive practices— Accounts and records— Suspension of 
registration—Civil penalty—Consent 


Respondent Raymond L. Tucker consented to an order to cease and desist from billing or 
collecting on the basis of untrue or incorrect weights; issuing invoices showing un- 
true or incorrect weights; falsely representing the true origin of livestock pur- 
chased; and engaging in any scheme to artificially inflate the price of livestock. Al- 
so, respondent Raymond L. Tucker is suspended as a registrant for 60 days and is 
assessed a civil penalty of $1,500.00. 


Allan R. Kahan, for complainant. 
Larry D. Nuss, Fort Scott, Kans., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION WITH RESPECT 
TO RAYMOND L. TUCKER 
This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint filed by the Deputy Administrator, 
Packers Stockyards, AMS, United States Department of Agriculture, al- 
leging that the respondents named herein willfully violated the Act. 
This decision is entered pursuant to the consent decision provisions of 
the Rules of Practice applicable to this proceeding (7 C.F.R. 1.138). 
Respondent Raymond L. Tucker admits the allegations of paragraph I 
of the complaint as they relate to him, specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure and con- 
sents and agrees, for the purpose of settling this proceeding and for such 
purpose only, to the entry of this decision. 
The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Raymond L. Tucker, hereinafter referred to as respondent Tucker, 
is an individual whose mailing address is Route #1, Fort Scott, Kansas 
66701. 

2. Respondent Tucker is now, and was at all times material herein: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce for his own account. 


CONCLUSIONS 


Respondent Tucker having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Raymond L. Tucker, individually or in concert with 
others, or through any corporate or other device, shall cease and desist 
from: 

1. Billing or collecting from his principals for livestock purchased on 
commission at prices other than the actual prices plus agreed buying 


commission. 

2. Billing or collecting from his principals for livestock purchased on 
a weight basis on the basis of weights other than the actual purchase 
weights of such livestock. 

3. Issuing purchase or sales invoices in connection with the purchase 
or sale of livestock showing weights or prices which are other than the 
true and correct weights or prices of the livestock. 

4. Falsely representing the true origin of livestock purchased on a 
commission or agency basis. 

5. Engaging in any scheme or device to artificially inflate the price of 
livestock purchased on a commission or agency basis. 

Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in his business as a dealer 
subject to the Act, including true and correct copies of accounts of pur- 
chase for livestock purchased on commission, and true and correct sales 
invoices for livestock sold. 

Respondent Tucker is suspended as a registrant for sixty (60) days. 

Respondent Tucker is hereby assessed a civil penalty of one thousand 
five hundred dollars ($1,500.00). 
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This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon the re- 
spondent. 
Copies hereof shall be served upon the parties. 


(No. 21,284) 


In re RAYMOND L. TUCKER and TOM J. TUCKER. P & S Docket No. 
5900. Decided February 18, 1982. 


Dealer—Bonding requirement—Suspension of registration— 
Civil penalty—Consent 


Respondents consented to an order agreeing to cease and desist from engaging in business 
without filing or maintaining a reasonable bond. Respondents are also suspended as 
registrants for seven days and thereafter until in full compliance with the bonding 
requirements, and are assessed a civil penalty of $500.00. 


Allan R. Kahan, for complainant. 
Larry D. Nuss, Fort Scott, Kans., for respondents. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seqg.), by a com- 
plaint filed by the Deputy Administrator, Packers and Stockyards, Agri- 
cultural Marketing Service, United States Department of Agriculture, 
alleging that the respondents wilfully violated the Act and the regula- 
tions issued thereunder (9 C.F.R. 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice ap- 
plicable to this proceeding (7 C.F.R. 1.188). 

The respondents admit the jurisdictional allegations in paragraph I of 
the complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Raymond L. Tucker and Tom J. Tucker, hereinafter referred to as 
respondents Raymond Tucker and Tom Tucker, are individuals doing 
business as Tucker Brothers Livestock and whose business mailing ad- 
dress is Route #1, Fort Scott, Kansas 66701. 

2. Respondent Raymond Tucker and Tom Tucker are, and at all times 
material herein were: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for their own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce for their own account. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondents Raymond Tucker and Tom Tucker, individually, in part- 
nership or through any corporate or other device, shall cease and desist 
from engaging in any business in commerce in any capacity for which 


bonding is required under the Act and the regulations without filing and 
maintaining a reasonable bond or its equivalent, as required under the 
Act and the regulations. 

Respondents are suspended as registrants under the Act for seven 
days and thereafter until they comply fully with the bonding require- 
ments under the Act and the regulations. When respondents have com- 
plied fully with such requirements, a supplemental order will be issued 
in this proceeding terminating the suspension, after the expiration of 
the seven day period. 

In accordance with section 312 (b) of the Act (7 U.S.C. 213 (b) ), re- 
spondents are assessed a civil penalty in the amount of five hundred dol- 
lars ($500.00). 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 
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(No. 21,285) 


In re J.C. LOGAN, JR. and JIMMY LOGAN, d/b/a JIMMY LOGAN LIVE- 
STOCK. P&S Docket No.5913. Decided February 19, 1982. 


Dealer—Insolvency—Insufficient funds checks—Failure to pay—Accounts 
and records—Suspension of registration—Consent 


Respondent Jimmy Logan consented to an order agreeing to cease and desist from engag- 
ing in business while his current liabilities exceed his current assets; issuing insuf- 
ficient funds checks; and failing to pay and failing to pay, when due, the full pur- 
chase price of livestock. Respondent shall also maintain complete and accurate rec- 
ords, and is suspended as a registrant for 60 days and thereafter until no longer in- 
solvent. 


Allan R. Kahan, for complainant. 
Respondent, prose. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION WITH RESPECT 
TO JIMMY LOGAN 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondents wilfully violated the Act. This deci- 
sion is entered pursuant to the consent decision provisions of the Rules 
of Practice applicable to this proceeding (7 C.F.R. 1.138). 

Respondent Jimmy Logan admits the jurisdictional allegations in 
paragraphs I and II of the complaint and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. J.C. Logan, Jr., hereinafter referred to as respondent J. C. Logan, 
Jr., is an individual jointly doing business with Jimmy Logan as Jimmy 
Logan Livestock. His principal place of business is located at Albany, 
Kentucky, and his mailing address is Post Office Box 6740, Albany, 
Kentucky 42602. 

2. Respondent J.C. Logan, Jr. is, and at all times material herein 
was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 
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(b) Suspended from operating as a dealer under the Act in a decision 
issued by an Administrative Law Judge of the United States Depart- 
ment of Agriculture on February 24, 1978. Said order suspended J. C. 
Logan, Jr. until such time as he demonstrated that he is no longer insol- 
vent. Respondent J. C. Logan, Jr., has not demonstrated solvency. 

3. Jimmy Logan, hereinafter referred to as respondent Jimmy Logan, 
is an individual jointly doing business with respondent J. C. Logan, Jr. 
as Jimmy Logan Livestock. His principal place of business is located at 
Albany, Kentucky and his mailing address is 110-A Embark Court, 
Glasgow, Kentucky 42141. 

4. Respondent Jimmy Logan is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

(b) Registered with the Secretary of Agriculture as of January 8, 
1979, asa dealer to buy and sell livestock. 


CONCLUSIONS 


Respondent Jimmy Logan having admitted the jurisdictional facts 
and the parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Jimmy Logan, individually, or as a partner, or through 
any corporate or other device, in connection with his operations under 
the Packers and Stockyards Act, shall cease and desist from: 

1. Engaging in the business of a dealer or market agency while his 
current liabilities exceed his current assets; 

2. Issuing checks in purported payment for livestock without having 
and maintaining sufficient funds on deposit and available in the bank ac- 
count upon which such checks are drawn to pay such checks when pre- 
sented; 

3. Failing to pay, when due, the full purchase price of livestock; and 

4. Failing to pay the full purchase price of livestock. 

Respondent Jimmy Logan shall keep accounts, records and memoran- 
da which fully and correctly disclose all transactions involved in his busi- 
ness under the Act, including a general journal, a purchase journal, a 
cash receipts and disbursements journal, an accounts receivable and ac- 
counts payable ledger, and a general ledger showing accounts for all as- 
sets, liabilities, net worth, income and expenses. Respondent Jimmy 
Logan shall also keep records showing periodic physical inventories, 
monthly bank reconciliations, schedules of accounts receivable and ac- 
counts payable, and purchase and sales invoices relating to his dealer 
business. 
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Respondent Jimmy Logan is suspended as a registrant under the Act 
for a period of sixty (60) days and thereafter until he demonstrates that 
he is no longer insolvent. When respondent Jimmy Logan demonstrates 
that he is no longer insolvent, a supplemental order will be issued ter- 
minating the suspension after the expiration of the sixty (60) day sus- 
pension period. 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on respondent Jimmy Logan. 

Copies of this decision shall be served upon the parties. 


(No. 21,286) 


In re DicK H. MoREY. P&S Docket No. 5912. Decided February 19, 
1982. 


Dealer—Failure to pay when due—Insufficient funds checks—Suspension 
of registration—Insolvency—Consent 


Respondent consented to an order to cease and desist from failing to pay, when due, the 
full purchase price of livestock, and from issuing insufficient funds checks. Re- 
spondent is also suspended as a registrant for 45 days and thereafter until no longer 
insolvent. 


Lydia Lizarribar, for complainant. 
Gary G. Kimes, Osceola, Iowa, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the financial condition of the respondent does not 
meet the requirements of the Act and that the respondent wilfully vio- 
lated the Act. This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 C.F .R. 
1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing, and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Dick H. Morey, hereinafter referred to as the respondent, is an in- 
dividual whose address is R.I., Box 204, Leon, Iowa 50144. 
2. Respondent at all times material herein was: 
(a) Engaged in the business of a dealer, buying and selling livestock 
in commerce; 
(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent, his agents and employees, successors and assigns, in- 
dividually or through any corporate or other device, in connection with 
his activities subject to the Act, shall not: 

1. Fail to pay, when due, the full purchase price of livestock pur- 
chased; and 

2. Issue checks in payment for livestock without having and maintain- 
ing sufficient funds on deposit and available in the account upon which 
such checks are drawn to pay such checks when presented. 

Respondent is suspended as a registrant under the Act for a period of 
45 (forty five) days and thereafter until such time as he shall demon- 
strate that he is no longer insolvent. When respondent demonstrates 
that he is no longer insolvent, a supplemental order will be issued in this 
proceeding terminating the suspension after the expiration of the forty- 
five day period of suspension. 

The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 
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REPARATION DECISIONS 
(No. 21,287) 


ERNEST A. BUSSMAN and PETER E. BUSSMAN d/b/a BUSSMAN BROS. 
RANCH v. BEEF & BULL EXCHANGE, INC. P & S Docket No. 
5841. Decided February 9, 1982. 


Alleged indebtedness, failure to prove—Failure to pay, unjustified— 
Liability for purchase price 


Where respondent’s failure to pay complainant for nine cattle was unjustified because of 
respondent’s failure to prove complainant’s indebtedness to respondent on 38 other 
separate transactions, respondent is liable to complainant the full purchase price of 
the nine cattle. 


Thomas C. Heinz, Presiding Officer. 
Robert L. Kromer, Portland, Oreg., for complainant. 
Donald K. Smith, Sterling, Colo., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), hereinafter the Act, begun by a 
complaint timely filed on February 19, 1980, alleging in substance that 
complainant Ernest A. Bussman ordered a lot of cows from respondent’s 
agent which were rejected upon arrival on January 7, 1980, and dis- 
posed of according to instructions from respondent’s agent, that com- 
plainants forwarded the proceeds from disposal to respondent, and that 
on January 7, 1980 complainants also sold respondent nine cows for 
which complainants have not been paid. The amount claimed as repara- 
tion is $2,979.50. 

Copies of the formal complaint and of the investigation report pre- 
pared by the Packers and Stockyards Administration of this Department 
were served on respondent on July 28, 1980. 

Respondent filed a timely answer indicating a desire “to repudiate Mr. 
Bussman’s complaint for $2,979.50,” and asserting a counterclaim for 
$3,278.66, which amount was changed to $6,390.01 in a second answer 
filed two days later. The second answer alleged that the cattle which 
complainant Ernest A. Bussman rejected on January 7, 1980 were the 
subject of a transaction in which both parties were to share in any gains 
or losses and that the complainants had failed to submit an adequate ac- 
counting of the cattle involved. At the oral hearing respondent again as- 
serted its original counterclaim for $3,278.66. 
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An oral hearing was held on August 24, 1981 in Portland, Oregon be- 
fore Thomas C. Heinz of the Office of General Counsel of this Depart- 
ment. Complainants were represented by Roger Kromer, Esq., Portland, 
Oregon, and respondent was represented by Donald K. Smith, Esq., Ster- 
ling, Colorado. Testimony was received from six witnesses. No exhibits 
were introduced in evidence. Both parties expressly declined to file pro- 

posed findings and conclusions. 


FINDINGS OF FACT 


1. Complainants, Ernest A. Bussman and Peter E. Bussman, herein- 
after complainant E. Bussman and complainant P. Bussman respective- 
ly, are individuals d/b/a Bussman Bros. Ranch, who at all times material 
herein were engaged in business as dealers buying and selling livestock 
in commerce for their own account and as market agencies buying live- 
stock in commerce on a commission basis. Complainants at all times ma- 
terial herein were registered with the Secretary of Agriculture to oper- 
ate as market agencies and dealers under the Act. 

2. Respondent, Beef & Bull Exchange, Inc., a corporation, was at all 
times material herein engaged in the business of a dealer buying and 
selling livestock in commerce for its own account and so registered 
under the Act with the Secretary of Agriculture. 

3. Richard Hoaglund is an individual who at all times material herein 
was a Salaried employee of the respondent and authorized to buy and sell 
livestock for respondent’s account. 

4. Linda McFarland is an individual who at all times material herein 
was the Secretary-treasurer, part owner and a manager of the respond- 
ent. 

5. Sometime during December 1979 complainant E. Bussman placed 
an order with Richard Hoaglund for a lot of low grade cows to be pur- 
chased by respondent in Nebraska and shipped to complainants at the 
Portland Livestock Market, Portland, Oregon. The parties to this agree- 
ment did not discuss or agree upon a price to be paid for the cows in 
Portland. 

6. During December 1979 and early January 1980, pursuant to the 
order from complainant E. Bussman, respondent purchased from vari- 
ous places in Nebraska 38 cows, 32 of which were trucked to Portland, 
Oregon, arriving on Sunday, January 6, 1980. The remaining six cows 
arrived in Portland on or about January 13, 1980. One cow in the first 
shipment died in transit, and one animal in the second shipment died in 
Portland. The dead animals were sent to a rendering plant and produced 
no income. 

7. Upon arrival at the Portland Livestock Market, both shipments of 
cattle were quarantined behind locked gates by Portland Livestock Mar- 
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ket personnel due to the diseased condition of the animals and their of- 
fensive odor. 

8. Complainant E. Bussman met on January 7, 1980 with Richard 
Hoaglund on the grounds of the Portland Livestock Market and rejected 
the animals because they did not conform to his order. Mr. Hoaglund in- 
structed complainant E. Bussman to dispose of the animals as he best 
saw fit. 

9. Pursuant to instructions from Richard Hoaglund, complainant E. 
Bussman sorted out seven head of cows from the 31 head in quarantine, 
had them brand inspected and shipped them with 24 of his own cattle to 
Orvis Bros. & Co., a wholesale butcher in Modesto, California. Of the 
seven head, one died before slaughter and two were condemned as unfit 
for human consumption. No income was derived from the dead and con- 
demned animals. The proceeds from the remaining four head totaled 
$1,048.80. From this amount complainant E. Bussman subtracted the 
Orvis Bros. & Co. kill charge of $45.00, rounded off the remainder to 
$1,000.00, deducted $72.00 for freight costs on the 24 animals referred 
to in Findings of Fact 10, and sent respondent a check for $928.00. 

10. After sorting out seven head from the 31 head in quarantine at 
the Portland Livestock Market on January 7, 1980, complainant E. 
Bussman shipped the remaining 24 head to Horse Meat Packers, Hub- 
bard, Oregon, which drew a draft payable to complainant E. Bussman 
for $1,016.00, paying for the animals at $.05 per pound. Complainant E. 
Bussman endorsed this draft and forwarded it to respondent. 

11. On or about January 14, 1980, in a vehicle owned by complain- 
ants, complainant P. Bussman transported five of the six animals which 
had arrived at Portland Livestock Market on or about January 13, 1980, 
to Horse Meat Packers in Hubbard, Oregon, which drew a draft payable 
to complainant EK. Bussman for $193.75, paying for the animals at $.05 
per pound. Complainant E. Bussman endorsed this draft and forwarded 
it to respondent. 

12. Complainants have made no claim for any additional expenses as- 
sociated with disposal of the animals referred to in Findings of Fact 6. 

13. Complainants did not receive any invoice or accounting from re- 
spondent for the animals referred to in Findings of Fact 6. 

14. On January 7, 1980, complainants sold respondent nine head of 
cattle for $2,979.50, and respondent later issued a check to complain- 
ants in that amount. After complainants deposited the check and before 
it was presented for collection at the drawee bank, respondent issued an 
order stopping payment on the check. Complainants have not been paid 
for the nine animals sold to respondent on January 7, 1980. 
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CONCLUSIONS AND SUBSIDIARY FINDINGS OF FACT 


It is well established law that an unjustified failure to pay the full pur- 
chase price of livestock purchased in commerce constitutes an unjust 
practice in violation of the Act for which reparation may be awarded. 
Midwest Livestock v. V. J. Burds, 32 A.D. 1816 (1973); Rush County 
Sale Co. v. Maly Livestock, 29 A.D. 386 (1970); U. B. Livestock v. Clark, 
25 A.D. 595 (1966). Respondent claims its admitted failure to pay for 
the nine cattle purchased from complainants was justified by virtue of 
complainants’ debt to respondent on the separate 38 cattle transaction. 
The law is clear that respondent has the burden of proving complainants’ 
alleged indebtedness. Sohler v. Clark, 33 A.D. 654, 656 (1974). Respond- 
ent has not met that burden. 

The central issue presented in this case is whether the 38 cattle trans- 
action was a purchase and sale or a joint venture. Respondent contends 
the transaction was, in effect, a joint venture which generated losses to 
be shared between complainants and respondent. 

“It unnecessary to define precisely the term ‘joint adventure’ but suf- 
fice it to say that it is an association of two or more persons to carry out 
a single business enterprise for profit. ... A joint adventure can exist 
only by agreement of the parties. . . . The agreement maybe found in the 
mutual acts and conduct of the parties. . . .” Stricklin v. Parsons Stock- 
yard Company, 338 P.2d 824, 827 (Kan. 1964); Faxon v. Central and 
Reiser, 32 A.D. 136, 139 (1973). See also, C.J.S. Joint Ventures §§ 1, 2. 

In order to find a joint venture, “{i]t must appear that the parties have 
combined their property, capital, materials, money, efforts, skill, serv- 
ices and knowledge in the undertaking.” C.J.S. Joint Ventures § 12. 
Generally, an essential element to the creation of a joint venture is an 
agreement to share in the profits or losses. C.J.S. Joint Ventures § 13. 
Ordinarily, the parties must also possess a joint proprietary interest in 
the subject matter of the venture. C.J.S., Joint Ventures § 10. 

Since the parties did not reduce their agreement to writing and the 
testimony directed to this issue is in irreconcilable conflict, we must look 
to the conduct of the parties to determine whether the transaction was a 
joint venture as a matter of law. 

There is no convincing evidence in the record that Richard Hoaglund, 
respondent’s agent, and complainant E. Bussman came to any agree- 
ment before shipment of the cattle as to potential profits or losses, let 
alone any agreement as to whether such profits or losses were to be 
shared equally or unequally. Respondent contends the agreement was to 
share equally. The facts of this case make that contention unconvincing: 
Complainants contributed no money toward the purchase of the animals 
in Nebraska. In order for the venture to be profitable, both parties would 
have had to exercise equal levels of livestock marketing expertise. Since 
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respondent would contribute more to the alleged joint venture than com- 
plainants, it is unlikely respondent would have agreed to share profits 
(or losses) equally. 

Complainants initially claimed this transaction involved 29 head of 
cattle, but later concurred with respondent’s contention that 39 head 
were shipped to Oregon, of which one died in transit.* Respondent’s 
counterclaim does not include the cost of the 39th cow that purportedly 
died in transit, reflecting respondent’s intention to absorb 100% of that 
loss. If the parties were in fact joint ventures, the risk of loss would be 
shared equally throughout the venture, absent an agreement to the con- 
trary. There is no evidence of such an agreement. 

Respondent submitted an invoice covering the 38 cattle transaction 
for the record, but that invoice was not transmitted to complainants. 
This behavior is consistent with an intended sale which failed upon re- 
jection of the goods by the prospective buyer. Moreover, this invoice 
does not reflect the true purchase cost and weight of the 38 cattle in Ne- 
braska. As indicated by supporting purchase invoices, the total weight is 
overstated by 125 pounds and the total cost by $18.75. If this transac- 
tion had been a joint venture, respondent would have had a fiduciary 
duty to account accurately to complainants for costs incurred in the ven- 
ture. Linda McFarland, part owner of respondent, recognized this fact at 
page 78 of the transcript when, in reference to joint venture accounting, 


she said, “. .. if you were partnering a load of cattle... you'd put your 
actual expense in.” 


Although the parties agreed orally that this transaction involved 39 animals, the evi- 
dence shows that 38 head were shipped to Oregon, not 39. Respondent’s representative tes- 
tified that all of the animals purchased in Nebraska were brand inspected in Nebraska. The 
brand inspection papers submitted for the record by respondent account for 38 of the ani- 
mals listed on the supporting purchase invoices. There is no brand record for the 650 
pound cow respondent purchased on January 5, 1980 from Platte Valley Livestock Auc- 
tion for $16.25. We therefore conclude that a total of 38 animals were shipped from Ne- 
braska to Oregon. 


The record contains considerable controversy between the parties as to how many cows 
died before slaughter. Both parties agree one cow died out of the first shipment. Unim- 
peached testimony shows one cow died out of the six in the second shipment. Documentary 
evidence reveals another cow died out of the seven sent to California for slaughter. All the 
remaining 29 animals were slaughtered by Horse Meat Packers in Hubbard, Oregon, a fact 
manifested by convincing documentary evidence. All 38 animals are therefore accounted 
for. 


The Oregon brand inspection certificate from Horse Meat Packers in the record must be 
disregarded as irrelevant since the number of head, brand and date appearing thereon do 
not comport with the facts of this case. 
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One of respondent’s answers counterclaimed for $6,390.01, an amount 
in excess of the cost of all the cattle involved. This indicates some 
measure of intention that the transaction was a purchase and sale and 
not a joint venture with losses to be shared equally. 

The Nebraska purchase invoices respondent submitted for the record 
do not disclose that complainants had any proprietary interest. They 
simply indicate respondent was the purchaser. The brand records pre- 
pared in Nebraska reveal respondent as purchaser and complainants as 
consignee, and are therefore ambiguous indicators, at best, of the joint 
proprietary interest essential to a joint venture. 

Complainants and respondent had no business dealings with each 
other until the two transactions involved in this case. It seems highly un- 
likely that prudent businessmen would enter into a joint venture with- 
out sufficient prior business contacts with one another to assess the skill 
and integrity of the prospective partner in the venture. Complainant E. 
Bussman testified to that effect. 

Doubtless both parties expected and intended to make a profit on the 
38 cow transaction, but that expectation is not sufficient to transform 
the transaction from a purchase and sale into a joint venture in which 
the parties would share losses, should any occur. 

In sum, the conduct of the parties, taken as a whole, does not support 
respondent’s contention that the transaction was a joint venture. The 
preponderance of evidence indicates the 38 cattle transaction was a pur- 
chase and sale; we so hold. 

Respondent also contends that complainants’ handling of the livestock 
after rejection was inconsistent with their assertion that respondent was 
the sole owner of the cattle. Respondent’s contention has no merit. 

Complainant E. Bussman had ordered from respondent low grade live- 
stock with a reasonable chance of passing Federal inspection upon 
slaughter as fit for human consumption. The vast majority of the or- 
dered cattle were in such condition upon arrival in Portland that there 
was no “gamble” in them. In complainant E. Bussman’s unimpeached 
words, “there was no gamble to the cows at all, they were just tallow 
works cows. They were unfit for human consumption—just terrible ani- 
mals.” This assessment was corroborated by Thomas Norton, a disin- 
terested third party who inspected the animals. 

The Uniform Commercial Code § 2-601 provides: “{I]f the goods or 
the tender of delivery fail in any respect to conform to the contract, the 
buyer may (a) reject the whole; or (b) accept the whole; or (c) accept any 
commercial unit or units and reject the rest.” Complainant rejected the 
whole, a fact confirmed by Thomas Norton. 

The duties of a rejecting buyer are spelled out by Uniform Commercial 
Code § 2-603: 
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“[W]hen the seller has no agent or place of business at the 
market of rejection a merchant buyer is under a duty after 
rejection of goods in his possession or control to follow any 
reasonable instructions received from the seller with re- 
spect to the goods and in the absence of such instructions 
to make reasonable efforts to sell them for the seller’s ac- 
count if they are perishable or threaten to decline in value 
speedily... . 


(3) In complying with this section the buyer is held only to 
good faith and good faith conduct hereunder is neither ac- 
ceptance nor conversion nor the basis of an action for dam- 
ages.” 


The official comment to subsection (1) states: “This section recognizes 
the duty imposed upon the merchant buyer by good faith and commer- 
cial practice to follow any reasonable instructions of the seller as to re- 
shipping, storing, delivery to a third party, reselling or the like.” 

Richard Hoaglund was respondent’s general agent authorized to buy 
and sell livestock for respondent’s account. Immediately after inspection 
of the cattle complainant E. Bussman communicated his rejection of 
them to Mr. Hoaglund, who at the hearing characterized his instructions 
for disposal of the cattle as follows: “He knew where he could go and get 
the most out of what, so that’s why I left it up to him to do what he had 
to do—or do what he wanted to do.” Transcript, p. 19. 

Thomas Norton, witness to the conversation between complainant E. 
Bussman and Mr. Hoaglund, described the instructions thusly: “[J]ust do 
whatever—the best job he could with the cattle, because they were al- 
ready out here—get them killed and get the most he could out of them.” 
Transcript, p. 48. 

As general agent to buy and sell livestock for respondent, Mr. Hoag- 
lund had apparent authority to issue these broadly discretionary instruc- 
tions. “Every grant of authority for any stated purpose includes an au- 
thorization of the usual and appropriate means for accomplishing the 
primary purpose indicated.” C.J.S.,§ 154 Agency. There is no evidence 
in the record that Mr. Hoaglund did not have actual authority to issue 
the instructions. 

Respondent is bound by Mr. Hoaglund’s actions, whether or not com- 
municated to respondent. “As a general rule, a principal is liable to third 
persons on all contracts made for him by his agent while acting in the 
course of his employment and within the scope of his authority, even if 
the principal did not see or sign the contract or know anything further 
about it.” C.J.S., § 408 Agency. “As a general rule, notice or knowledge 
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of an agent received while acting in the course of his employment and 
within the scope of his authority is binding on the principal even though 
not communicated to him.” C.J.S.,§ 432 Agency. 

Respondent’s representatives contended at several points in the record 
that complainant E. Bussman misrepresented the price animals would 
bring at the horse meat plant. Those contentions are inconsistent, con- 
tradictory and unpersuasive. 

Respondent also argues that it was improper for complainants to sell 
the animals in complainants’ name. Complainants sold all the animals in 
their name because the animals were brand inspected to complainants in 
Nebraska and respondent had not provided complainants with any docu- 
mentation which would indicate respondent owned the animals. As for 
the animals sent to the California packer, although not physically segre- 
gated, respondent’s animals were identifiable by the fact that their 
weights were significantly lower than the weights of complainants’ 
animals. 

Complainants disposed of the animals in complete accord with instruc- 
tions and the duty to exercise good faith. The record reveals no evidence 
that the animals were sold at less than their true market value. 

Although complainants’ accounting to respondent was inaccurate and 
incomplete, this fact does not justify respondent’s failure to pay for live- 
stock purchased from complainants in the separate nine cattle transac- 
tion. 

All contentions of respondent presented for the record have been care- 
fully considered whether or not specifically mentioned herein and have 
been found without merit. Accordingly, respondent shall be ordered to 
pay reparation for the unpaid purchase of nine head of livestock from 
complainants on January 7, 1980. 

This decision and order is the same as a decision and order issued by 
the Secretary of Agriculture, being issued pursuant to delegated author- 
ity, 7 CFR § 2.35, 42 F.R. 4395, as authorized by Act of April 4, 1940, 
54 Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 of 
1953 (5 U.S.C., 1976 Ed., appendix p. 764). It constitutes “an order for 
the payment of money” within the meaning of section 309 (f) of the Act 
(7 U.S.C. 210 (f) ). 

Under that section if respondent does not comply with this order with- 
in the time limit in this order, complainants may within one year of the 
date of this order file in the district court of the United States for the 
district in which they reside or in which is located the principal place of 
business of respondent, or in any state court having general jurisdiction 
of the parties, a petition setting forth briefly the causes for which they 
claim damages and this order in the premises. That section further pro- 
vides that such suit in the district court shall proceed in all respects like 
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other civil suits for damages except that the findings and orders herein 
shall be prima facie evidence of the facts herein stated, and the peti- 
tioners shall not be liable for costs in the district court nor for costs at 
any subsequent stage of the proceedings unless they accrue upon their 
appeal. That section further provides that, if the petitioners finally pre- 
vail, they shall be allowed a reasonable attorney’s fee to be taxed and col- 
lected as a part of the costs of the suit. 

It is requested that copies of all pleadings filed by any party in any 
such suit be filed with the Hearing Clerk, USDA, Washington, D.C. 
20250, for inclusion in the file of this reparation proceeding. It is further 
requested that if the construction of the Act, or the jurisdiction to issue 
this order, becomes an issue in any such suit, prompt notice of such fact 
be given to the Office of the General Counsel, USDA, Washington, D.C. 
20250. 

On a petition to reopen a hearing, to rehear or reargue a proceeding, or 
to reconsider an order, see rule 17 of the Rules of Practice, 9 CFR 
§ 202.117. 

On respondent’s right to judicial review hereof, see Maly Livestock 
Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 1063 (8th Cir., 1971). 


ORDER 


Within thirty days from the date hereof respondent Beef & Bull Ex- 


change, Inc. shall pay complainants Ernest A. Bussman and Peter E. 
Bussman d/b/a Bussman Bros. Ranch as reparation the sum of $2,979.50 
with interest thereon at the rate of 13 per cent per annum from March 1, 
1980, until paid. 

Copies hereof shall be served upon the parties. 
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DISCIPLINARY DECISIONS 
(No. 21,288) 


In re ALEX’S PRODUCE. PACA Docket No. 2-5630. Decided Febru- 
ary 3, 1982. 


Failure to pay promptly—Suspension of license—Publication of the facts 


Where respondent's failure to make full payment promptly with respect to numerous 
pa} 

transactions constitutes wilfull, repeated and flagrant violations of the Act, re- 

spondent’s license is suspended for 70 days. The facts and circumstances set forth 


shall be published. 


Diane L. Langton, for complainant. 
Moses Goldberg, San Antonio, Tex., for respondent 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), in which 
Administrative Law Judge Dorothea A. Baker filed an initial decision 
and order on September 11, 1981, revoking respondent’s license for fail- 
ure to pay promptly 47 sellers a total of $120,939.15 for 113 lots of pro- 
duce purchased and accepted in interstate commerce during the period 
October 1979 through March 1980. 

On December 11, 1981, respondent appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases 
subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. 
§ 2.35).1 On February 1, 1982, the case was referred to the Judicial Of- 
ficer for decision. 

Oral argument before the Judicial Officer, which is discretionary ( 
C.F.R. § 1.145 (d)), was requested by respondent, but is denied inas- 
much as the case is controlled by prior precedents directly in point, and 
the relief requested by respondent is granted. 


‘ 


1. The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The present Judicial Officer 
was appointed in January 1971, having been involved with the Department's regulatory 
programs since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relat- 


ing to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program). 
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FINDINGS OF FACT 


1. Respondent, Alex’s Produce, is a business owned and operated by 
Elique Guerra, Jr., whose address is 1500 South Zarzamora, San Anto- 
nio, Texas 78207. 

2. Pursuant to the licensing provisions of the Act, license number 
701069 was issued to respondent on February 2, 1970. This license was 
renewed annually and is presently in effect. 

3. From October 1979 through March 1980, respondent received and 
accepted 113 lots of perishable agricultural commodities purchased from 
47 sellers in interstate commerce and failed to make payment promptly 
of the agreed purchase prices, totalling $120,939.15. By the time of the 
hearing held in this case in March 1981, all of these transactions had 
been paid in full, but 20 days to 7 months late, even viewing the evi- 
dence in the light most favorable to respondent. 

4. By notice in writing dated November 26, 1979, respondent was no- 
tified by the Acting Chief, Regulatory Branch, Fruit and Vegetable Divi- 
sion, Agricultural Marketing Service, U.S.D.A., that failure to make full 
payment promptly of the agreed purchase price for perishable agricul- 
tural commodities received and accepted in interstate or foreign com- 
merce is a violation of the Perishable Agricultural Commodities Act, 
which could result in a disciplinary action requesting revocation or sus- 
pension of respondent’s license. Respondent was accorded an opportuni- 
ty to demonstrate or achieve compliance with the Act. 

5. During the period February 1979 to September 1979, 18 reparation 
complaints were filed against respondent by 17 industry members. Each 
time a reparation complaint was filed, the Regulatory Branch sent re- 
spondent a letter stating that if the facts as alleged by the complaining 
party were correct, respondent’s failure to pay its obligation constituted 
a violation of § 2 of the Perishable Agricultural Commodities Act. 

6. The acts of respondent in failing to make full payment promptly of 
the agreed purchase prices due to sellers as stated in Finding of Fact 3 
constitute willful, repeated and flagrant violations of § 2 (4) of the Act 
(7 U.S.C. § 499b (4) ). 


CONCLUSIONS 


Respondent on appeal does not challenge the facts as to its violations, 
but contends that the sanction for the violations should be a suspension 
order of not more than 90 days rather than a revocation order. Respond- 
ent’s argument is consistent with the Department’s settled sanction 
policy in “slow pay” cases under the Act, under which a suspension or- 
der, rather than a revocation order, has been issued. In re American 
Fruit Purveyors, Inc., 38 Agric. Dec. 1372, 1385-88 (1979), affd per 
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curiam, 630 F.2d 370, 374 (5th Cir. 1980), cert. denied, 101 S. Ct. 1701 
(1981); In re L. R. Morris Produce Exch., Inc., 37 Agric. Dec. 1112, 1119 
(1978); In re Southwest Produce, Inc., 34 Agric. Dec. 160, 175-77, affd 
per curiam, 524 F.2d 977 (5th Cir. 1975); In re J. Acevedo & Sons, 34 
Agric. Dec. 120, 133-34, affd per curiam, 524 F.2d 977 (5th Cir. 1975); 
accord, In re Connecticut Celery Co., 40 Agric. Dec. 1131, 1152-53 
(1981). 

Accordingly, respondent’s license should be suspended rather than re- 
voked. In view of the large number of violations, the lengthy delays in 
payment, the substantial amount of money involved, and the opportu- 
nity given to respondent to achieve compliance, respondent’s license 
should be suspended for 70 days, to be consistent with prior precedents. 

Although the policy of issuing suspension orders rather than revoca- 
tion orders in “slow pay” cases under the Act could be changed with an 
appropriate showing by complainant, this case is not an appropriate case 
for making such a change because respondent’s payment practices, al- 
though bad, are improving. Complainant’s first investigation in June 
1979 showed violations totalling $163,574.60; the second investigation 
in March 1980 showed violations totalling $120,939.15; and the third 
investigation conducted in March 1981 showed violations totalling 
$75,045.65. 

This is not to say that further violations by respondent after the issu- 
ance of this order will not lead to a more severe sanction. As stated in Jn 
re L. R. Morris Produce Exch., Inc., 37 Agric. Dec. 1112, 1121 (1978): 


At the hearing, respondent’s accountant stated that it 
would be another year or two before the firm could pay 
within 10 days (Tr. 41). However, further violations will 
not be tolerated. Respondent must immediately obtain 
adequate financing to pay within the 10-day period re- 
quired by the regulations or else obtain express agree- 
ments at the time the contracts are made providing for a 
different time for payment, and respondent must be able 
to prove the existence of such express agreements. 


ORDER 


Respondent’s license is suspended for 70 days. 

The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 

This order shall be effective 20 days after service thereof. 
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(No. 21,289) 


STOOPS & WILSON, INC. v. WHOLESALE PRODUCE EXCHANGE. PACA 
Docket No. 2-5775. Decided February 4, 1982. 


Consignment—Resale, prompt and proper—Four cartons, failure to 
account for—Liability for price of four cartons 


Where complainant authorized respondent to handle the lettuce on consignment, and 
where respondent’s resales were prompt and proper except for four cartons respond- 
ent failed to account for, respondent is only liable to pay complainant the price for 
which the four cartons should have sold. 


Andrew Y. Stanton, Presiding Officer. 
Mathew M. McInerney, Newport Beach, Calif., for complainant. 
Respondent, prose. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $4,434.00 in connection with a 
truckload of lettuce consigned to respondent in the course of interstate 
commerce. 

A copy of the Report of Investigation prepared by the Department was 
served upon the parties. A copy of the formal complaint was served upon 
the respondent, who filed an answer thereto, denying liability to com- 
plainant. 

Although the amount claimed as damages exceeds $3,000.00, the par- 
ties did not request an oral hearing. Accordingly, the shortened proce- 
dure provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is 
applicable. Pursuant to such procedure, complainant filed an opening 
statement ana respondent filed an answering statement. Complainant 
also filed a brief. 


FINDING OF FACTS 


1. Complainant, Stoops & Wilson, Inc., is a corporation whose address 
is 11800 W. 68rd. Street, Shawnee, Kansas. 

2. Respondent, Wholesale Produce Exchange, is a corporation whose 
address is 530 Hames Street, Orlando, Florida. At the time of the trans- 
action involved herein, respondent was licensed under the Act. 
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3. On November 17, 1979, complainant sold to respondent 800 car- 
tons of lettuce at $3.15 per carton plus $.60 per carton cooling for a total 
of $3,000.00, f.o.b. 

4. The lettuce was shipped from complainant in Shawnee, Kansas in 
interstate commerce to respondent in Orlando, Florida, where it arrived 
late in the morning of November 20, 1979, a Tuesday. Upon arrival, the 
lettuce was unloaded and subjected to a federal inspection, which found 
the following conditions present: 


Condition: Heads or portion of heads not affected by condition de- 
fects are fresh and crisp. 

Wrapper leaves: No decay. 

Head leaves: Average 1% damage by Russet Spotting. Average 2% 
damage by bruising. From 1 to 5 heads per carton, aver- 
age 11% damage by tipburn. Average 2% decay. 


5. In the afternoon of Tuesday, November 20, 1979, respondent re- 
lated the inspection results to complainant, which authorized respond- 
ent to handle the lettuce on consignment, on complainant’s account. Re- 
spondent agreed to this arrangement. 

6. No sales were made of the consigned lettuce the remainder of that 
day, Tuesday, November 20, 1979, nor the following Wednesday or 


Thursday, Thanksgiving Day. Sales began on Friday, November 23, 
1979, and continued for several days thereafter, with 793 cartons of let- 
tuce ultimately sold. Seven cartons were dumped. Respondent eventual- 
ly sent complainant a payment of $366.00, along with its account of 
sales, reading as follows: 


100 08229 2.50 250.00 
60 08238 2.50 150.00 
16 08250 5.00 80.00 

4 02250 N/C N/C 
5 08241 5.00 25.00 
08291 Zak 360.00 

08270 ate 262.00 

08290 2.5 375.00 

08267 3.00 300.00 

08280 6.50 6.50 

08279 3.00 150.00 

08278 6.00 12.00 

08275 3.00 45.00 

08285 2.00 150.00 
2,166.00 

LessFrt. _1,800.00 

$ 366.00 
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Complainant accepted the $366.00 as partial payment. 

7. To date, respondent has failed to pay complainant the amount com- 
plainant claims to be due and owing of $4,434.00. 

8. An informal complaint was filed on June 1, 1980, which was 
within nine months from the time the cause of action herein accrued. A 
formal complaint was filed on February 17, 1981. 


CONCLUSIONS 


There is no dispute that a truckload of lettuce was purchased from 
complainant by respondent on an f.o.b. basis and shipped to respondent 
in interstate commerce. The parties agree that upon arrival at respond- 
ent’s the lettuce was found, by virtue of a federal inspection, to be in de- 
fective condition. Therefore, the parties agreed for respondent to handle 
the lettuce on consignment, to be sold for complainant’s account. The 
only point of conflict is whether respondent remitted the proper sum to 
complainant as the net proceeds from its resales. Complainant asserts 
that the amount remitted should have been the fair market value for let- 
tuce as set forth in the Market News Service Reports for Miami, Florida, 
on November 19, 1979, of $8.25 per carton (for gross proceeds of 
$6,600.00) less $1,800.00 freight, resulting in net proceeds of 
$4,800.00, instead of the $366.00 turned over by respondent. 

As respondent was authorized to handle the lettuce on consignment, it 
had the duty to promptly and properly resell it, render an accounting to 
complainant, and pay over to complainant the net proceeds after deduct- 
ing its necessary expenses incurred in the resale. Artco Distributors, Inc. 
v. Mandell, Spector, Rudolph Co., 24 A.D. 1555 (1965); Klein v. Ruarak, 
15 A.D. 510 (1956). 

Complainant contends that respondent’s resale was not prompt and 
proper, as the lettuce exceeded the good delivery standards by only 1%, 
and should have brought far more than the $2,166.00 in gross proceeds 
claimed by respondent. In response, respondent claims that the lettuce 
arrived in the late morning of Tuesday, November 20, 1979, which was 
too late to be part of that day’s sale. Respondent claims further that no 
sales could be made on the following two days, Wednesday, November 
21, and Thursday, November 22, as respondent was, at that time, closed 
for the Thanksgiving holiday period. According to respondent, it wasn’t 
until Friday, November 23, when sales could resume, and sales were 
very light until Monday, November 26. There is merit to respondent’s 
defense. Had the lettuce arrived in the early morning of November 19, 
and had Thanksgiving not occurred the Thursday of that week, com- 
plainant would have had grounds for questioning the propriety of the re- 
sales. However, it was not until after the 12:30 p.m. inspection on No- 
vember 20, 1979, that the parties agreed to a new contract whereby re- 
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spondent would handle the lettuce on consignment (Finding of Fact 5), 
which was too late in the day for sales to be made. In addition, it was 
quite reasonable for respondent to close down on Wednesday and Thurs- 
day for the Thanksgiving holiday. These aforementioned factors which 
tended to delay the resales were eventualities that complainant should 
have anticipated when it authorized respondent to handle the lettuce on 
consignment. We, therefore, find respondent’s resales to have been 
prompt and proper. 

Complainant also questions respondent’s account of sales on the 
grounds that the dates on which the resales were allegedly made are not 
set forth, and that no proof was provided of respondent’s claim of dump- 
ing for seven cases. While we prefer that an account of sales show the 
dates on which the listed sales were made, and respondent’s account of 
sales clearly does not (Finding of Fact 6), we do not find their absence 
fatal to its credibility. The reason for this conclusion is that the prices 
shown in the account of sales are consistent with respondent’s admission 
that the resales were made several days after delivery, and we have 
found such resales to have been prompt and proper. We also find re- 
spondent’s claim that seven cartons had to be dumped to be credible in 
light of the amount of deterioration revealed by the federal inspection. 
Our only objection to respondent’s account of sales is its reference to 
four cartons as having been disposed of for “N/C,” as respondent has of- 
fered no explanation of this notation. Therefore, we conclude that re- 
spondent has not properly accounted for four cartons of lettuce. Re- 
spondent is thus liable for the price for which the four cartons should 
have sold, determined by the average price of the 789 cartons which 
were in fact sold. That price is $2.75 per carton, or $11.00 for the four 
cartons. 

Respondent eventually paid complainant $366.00 as net proceeds 
from the lettuce resales, which complainant accepted as partial pay- 
ment. Respondent’s determination of net proceeds included an 
$1,800.00 freight deduction from the $2,166.00 in gross proceeds, 
which deduction has not been disputed by complainant. We have con- 
cluded that respondent is liable for an additional $11.00. Its failure to 
pay this sum to complainant is a violation of section 2 of the Act, for 
which reparation should be awarded, with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $11.00, with interest thereon at the rate of 
13 per cent per annum from January 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 21,290) 


PHILLIP RICHARD WELLER d/b/a RICHARD WELLER v. WILLIAM P. 
GEORGE d/b/a WILLIAM ‘KING’ GEORGE. PACA Docket No. 
2-5773. Decided February 4, 1982. 


Misrepresentation, failure to prove—Federal inspection, failure to 
obtain—Breach of warranty, failure to prove—Counterclaim for 
$3,157.00, dismissed 


Where respondent presented no proof of any misrepresentation by complainant concerning 
the origin of the potatoes, and where respondent also failed to prove a breach of 
warranty by complainant, respondent is liable to complainant the contract price of 
the potatoes. Respondent’s counterclaim of $3,157.00 for damages is dismissed. 


Counterclaim of $1,162.25, granted— Admission of 
liability —Set-off—Reparation awarded 


Where complainant admitted liability to respondent in connection with a different pur- 
chase, respondent’s counterclaim for $1,162.25 is set-off against the $2,070.00, 
which respondent owes complainant for the contract price of the potatoes in this 
subject transaction. Therefore, respondent shall pay complainant $907.75 as repara- 
tion. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Paul Yamin, Waterbury, Conn., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $2,070.00 in connection with the 
sale of potatoes in interstate and foreign commerce. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying liability 
to complainant. Respondent also filed a counterclaim in the amount of 
$4,323.90, relating in part to the subject matter of the complaint. Com- 
plainant filed a reply to the counterclaim, admitting liability for 
$1,162.25 with respect to the portion of the counterclaim not connected 
with subject matter of the complaint. 

Although the amount claimed as damages in the complaint and 
counterclaim exceeds $3,000.00, the parties waived oral hearing. Ac- 
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cordingly, the shortened method of procedure provided in section 47.20 
of the Rules of Practice (7 CFR 47.20) is applicable. Pursuant to such 
procedure, respondent filed an answering statement. Neither party filed 
a brief. 


FINDINGS OF FACT 


1. Complainant, Phillip Richard Weller d/b/a Richard Weller, is an in- 
dividual whose address is P.O. Box 313, Warehouse Point, Connecticut. 
At the time of the transaction involved herein, complainant was licensed 
under the Act. 

2. Respondent, William P. George d/b/a William ‘King’ George, is an 
individual whose address is 228 Meadew Street, Waterbury, Connecti- 
cut. At the time of the transaction involved herein, respondent was li- 
censed under the Act. 

3. On September 5, 1980, complainant sold to respondent a truckload 
of Canadian potatoes of U.S. No. 1 grade, consisting of 2,300 bags at 
$.90 per bag, or $2,070.00, f.o.b. complainant’s warehouse. 

4. On September 5, 1980, complainant tendered the potatoes subject 
to the contract, which were picked up by respondent’s truck and accept- 
ed by respondent. 

5. Respondent has, to date, failed to pay complainant any part of the 
$2,070.00 contract price for the truckload of potatoes. 

6. A formal complaint was filed on February 10, 1981, which was 
within nine months from the time the cause of action in the complaint 
accrued. 

7. A counterclaim totaling $4,323.90 was filed on March 23, 1981, 
and amended on May 13, 1981. A portion of the counterclaim, in the 
amount of $3,157.00, involved the subject of the complaint. Another 
portion of the counterclaim, in the amount of $1,166.90, involved a 
transaction not included in the complaint. 

8. A reply to the counterclaim was filed by complainant on April 13, 
1981, admitting liability for $1,162.25 apparently in connection with 
the portion of the counterclaim not relating to the transaction alleged in 
the complaint. 


CONCLUSIONS 


There is no disagreement that complainant sold respondent a truck- 
load of potatoes for $2,070.00 f.o.b., that the potatoes were picked up 
and accepted by respondent, and that respondent has failed to pay com- 
plainant any part of the $2,070.00 contract price. Having accepted the 
potatoes, it was respondent’s legal obligation to pay the contract price, 
after deducting damages due to any breach of warranty or contract by 
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complainant. Respondent bears the burden of proving the breach and 
damages by a preponderance of the evidence. J-B Distributing Company 
v.M. Levin & Co. and J. J. Distributing, 39 A.D. 713 (1980). 

In its answer and counterclaim, respondent contends that complainant 
carelessly, negligently, and fraudulently misrepresented the potatoes in- 
volved in the complaint as United States potatoes, while they actually 
originated in Canada. This claim has no merit, however, as respondent 
has presented no proof of any misrepresentation by complainant con- 
cerning the origin of the potatoes. Further, even if there had been such a 
misrepresentation, respondent has not identified any damages suffered 
as a result. 

Respondent also contends that the potatoes, upon arrival at its place 
of business, were 60 to 70 percent unusable, being rotten, and resulted in 
a loss to respondent of $2,457.00. Respondent alleges that it then 
shipped the potatoes to Del Monte Corporation in New York, which cost 
an additional $700.00 in freight. Respondent has submitted an affidavit 
by one George Mowad, a trucker hired by respondent to transport the 
subject potatoes, strongly supporting these contentions. Mowad states 
that when the potatoes arrived at respondent’s “they were rotten and 
turned bad,” after which he was instructed to deliver the potatoes to Del 
Monte Corporation in New York, for which he was paid $700.00. 
Mowad’s statement as to the condition of the potatoes cannot be ac- 
corded much weight, as Mowad has not been shown to be knowledgeable 
about evaluating the condition of potatoes, nor can Mowad be considered 
an unbiased witness, having been hired by respondent. Respondent 
should have had the potatoes federally inspected, which would have con- 
stituted clear, unbiased evidence of their condition, but failed to do so. 
We thus conclude that respondent has not sustained its burden of prov- 
ing a breach of warranty or contract by complainant in connection with 
the subject matter of the complaint. Respondent’s counterclaim for 
$3,157.00 must, therefore, be dismissed. 

In its counterclaim, respondent has alleged additional damages, ap- 
parently in connection with a different purchase of potatoes from that 
with which the complaint is concerned. Respondent alleges that these 
potatoes were also in bad condition and claims damages for freight of 
$784.65, and Canadian duty of $382.25, for a total of $1,166.90. Re- 
spondent has provided no records concerning the alleged purchase and, 
accordingly, we are not even able to determine whether the date of the 
transaction was within nine months of the filing date of the counter- 
claim, thus enabling the Department to take jurisdiction, let alone 
whether there was any breach of contract or warranty by complainant. 
Ordinarily, respondent’s allegations would clearly merit dismissal. How- 
ever, in its reply to the counterclaim, complainant has admitted liability 
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to respondent for freight of $780.00 plus duty of $382.25, apparently re- 
ferring to the claims made by respondent in its counterclaim. Therefore, 
we will set-off the amount admittedly owed by complainant of $1,162.25 
from the $2,070.00 for which we have found respondent to be liable, 
leaving $907.75 due complainant. The remaining $4.65 of respondent’s 
counterclaim must be dismissed. Respondent’s failure to pay $907.75 to 
complainant is a violation of section 2 of the Act for which reparation 
should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $907.75, with interest thereon at the rate of 
13 percent per annum from October 1, 1980, until paid. 

Respondent’s counterclaim in the amount of $3,161.65 is hereby dis- 
missed. 

Copies of this order shall be served upon the parties. 


(No. 21,291) 


DE BRUYN PRODUCE CO. v MICHIGAN REPACKING & PRODUCE 
Co. PACA Docket No. 2-5804. Decided February 5, 1982. 


Fixed price, no agreement of—Contract of sale, void—Acceptance of 
delivery, not obligatory—Complaint, dismissed 


Where the parties never agreed on a fixed price for the produce, the contract of sale is void 
for indefiniteness and is unenforceable. Therefore, respondent’s refusal to accept 
the produce was not wrongful, and the complaint, therefore, must be dismissed 


George L. Aubrey, Presiding Officer 
Complainant and respondent, pro se 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499 a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $1,586.69 in connection with a 
transaction in interstate commerce, involving a truck shipment of cab- 
bage from Texas to Detroit, Michigan. 
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A copy of the Report of Investigation prepared by this Department 
was served upon the parties. A copy of the formal complaint was served 
upon respondent. Respondent filed an answer thereto admitting some of 
the allegations in the complaint, but setting out a somewhat different 
version of the transaction upon which the complaint is grounded. 

Because the amount claimed as damages in the complaint is less than 
$3,000.00, the shortened procedure provided in PACA Rules of Practice 
at 7 CFR §47.20 is applicable. Under this procedure the verified plead- 
ings of the parties are considered a part of the evidence in the case, as is 
the Department’s Report of Investigation. The parties were given an op- 
portunity to submit additional evidence in the form of sworn statements 
and to file briefs. Complainant submitted additional evidence in the 
form of an opening statement, to which respondent did not reply. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is P.O. Box 76, 
Zeeland, Michigan, doing business in the Texas Rio Grande valley 
through its division “Gulf Distributing Co.” in Weslaco, Texas. 

2. Respondent is a corporation whose address is Detroit Union Pro- 
duce Terminal, 7201 West Fort Street, Detroit, Michigan. At the time of 
the transaction described herein, respondent was licensed under the Act. 


3. On or about January 13, 1981, respondent, represented by a Mr. 
Bob Tringale, entered into telephonic negotiations with complainant’s 
Mr. Gary Colbenson, in Weslaco, Texas, regarding the purchase of a 
truckload of green cabbage to be shipped from Texas to Detroit, Michi- 


gan. 

4. On January 13, 1981, one truckload of green cabbage consisting of 
780 crates was loaded and shipped from Weslaco, Texas by complainant. 
The truck arrived at respondent’s place of business in Detroit before 
noon on January 16, 1981. 

5. On January 16, 1981, the parties conducted negotiations regarding 
another purchase by respondent of a mixed load of vegetables and cab- 
bage from complainant. Telephonic negotiations were first held by Mr. 
Tringale representing respondent and Mr. Colbenson for complainant in 
Texas. Later during that same day, Mr. Robert S. De Bruyn representing 
complainant in Michigan, also called Mr. Tringale. The results of these 
conversations were that complainant would make no further sales to re- 
spondent, and would insist on a firm $7.00 delivered price for the cab- 
bage in transit. At the conclusion of the last conversation Mr. Tringale 
informed Mr. De Bruyn, that he was refusing to accept the load of cab- 
bage. 
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6. On the afternoon of January 16, 1981, complainant sent a mail- 
gram to respondent reading as follows: 


BOB TRINGALE MICHIGAN REPACKING AND PRODUCE CO COPY 
MESSAGE 

DETROIT UNION PRODUCE TERMINAL 7201 WEST FORT ST 

DETROIT MI 48209 


IN RE YOUR REJECTION OF OUR SHIPMENT OF 780 CRATES OF CAB- 
BAGE ON CROCKET WILLIAMS TRUCK FROM WESLACO TEXAS ON 1- 
13-81 AND ARRIVED AT YOUR WAREHOUSE BEFORE NOON 1-16-81. 
OUR TERMS WERE THAT YOU WOULD ACCEPT LOAD OF CABBAGE 
UPON ARRIVAL WITH MARKET PROTECTION THE DAY OF AR- 
RIVAL. OUR SALESMAN GARY COLBENSON ON ARRIVAL OF THIS 
LOAD ADJUSTED THE PRICE TO $7.00 PER CRATE DELIVERED ON 
THE TELEPHONE WITH YOU. AT THE TIME THIS WAS AGREEABLE 
WITH YOU AND MR COLBENSON CONSIDERED THE SALE COM- 
PLETED. LATER IN THE DAY, YOU PROCEEDED TO REJECT THIS 
LOAD WITH OUR ROBERT DE BRUYN FOR NO APPARENT BUSINESS 
REASON. AS A RESULT TO SAVE MONEY, FOR ALL PARTIES CON- 
CERNED, WE RECONSIGNED THIS LOAD TO ANOTHER BUYER. WE 
ARE HOLDING MICHIGAN REPACK RESPONSIBLE FOR ANY LOSS IN- 
CURRED OVER WHAT WE RECEIVED AND THE INVOICE PRICE OF 
$7.00 PER CRATE. 
GULF DISTRIBUTING CO 
16-34 EST 


Later on that same day respondent sent a reply mailgram to complain- 
ant reading as follows: 


CABBAGE IN QUESTION WAS PLACED WITH US ON A DEFERRED 
BILLING ARRANGEMENT AND NOT AT ANY FIRM PRICE YOUR 
DIVERSION OF THIS LOAD. REMOVES ANY REMAINING LIABILITY 
ON US 

ROBERT TRINGALE MICHIGAN REPACKING AND 

PRODUCE COINC 

DETROIT MI 

7201 WEST FORT ST ROOM 110 

DETROIT MI 48209 
18:17 EST 


7. On or about that same date complainant diverted the truck of cab- 
bage to a firm known as Rocky Produce Company, Detroit, Michigan on 
a consignment basis. Net returns received by complainant from this con- 
signment ultimately amounted to $3,873.31. 

8. On March 6, 1981, complainant filed a formal complaint with the 
Department to initiate this proceeding, seeking the difference between 
the consignment returns and the alleged delivered sale price negotiated 
with respondent. This complaint was filed within nine months of the ac- 
crual of the cause of action stated therein. 
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CONCLUSIONS 


The sworn statements offered in evidence by the parties are sharply 
opposed on the question of whether or not a price was agreed upon. 
There appears to have been a failure of communication. There is some 
suggestion in the record that complainant’s Texas branch had drifted 
into an informal relationship with respondent which became intolerable 
to complainant’s home office. In any event, the final exchange of tele- 
grams shows that there was no agreement on the price, and none on how 
it should be arrived at. This is not one of those situations contemplated 
in section 2-305 of the Uniform Commercial Code, where the price is 
left open, later to be fixed on a reasonable basis. Here no price was fixed, 
and, according to their last communications, the parties were in sharp 
disagreement over the method of fixing it. Thus the contract of sale is 
void for indefiniteness and in unenforceable. Red Wing Shoe Co. v. 
Shepherd Safety Shoe Corp., 164 F.2d 415 (7th Cir. 1947). 

Since there was no contract in force there was no duty on respondent 
to accept delivery. O. L. Davis Brokerage v. Service Potato, 30 A.D. 
1085 (1971). No violation of the Act has been shown, and complainant’s 
complaint for reparation should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 21,292) 


GENERAL PRODUCE, INC. v. CHARLES H. CLOUD, d/b/a EDGEWOOD 
PRODUCE CO. PACA Docket No. 2-5820. Decided February 5, 
1982. 


Notification of rejection, untimely—Acceptance— Liability 
for contract price 


Where respondent failed to give complainant timely notice of rejection, respondent is 


deemed to have accepted the produce, and is liable to complainant the purchase 


price thereof. 


Edward M. Silverstein, Presiding Officer. 
Complainant, pro se. 
Marcus B. Calhoun, Jr., Columbia, Ga., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Complain- 
ant filed a timely complaint seeking a reparation award of $780.00 in 
connection with a transaction, in interstate commerce, involving 120 
cartons of lettuce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. Respondent was also served with a copy 
of the formal complaint and filed an answer thereto denying the debt al- 
leged by complainant. 

Since the amount of damages claimed in the complaint was not in ex- 
cess of $3,000, the shortened method of procedure provided for in 
§47.20 of the Rules of Practice (7 CFR §47.20) is applicable. Under this 
procedure, the verified pleadings of the parties are considered a part of 
the evidence in the case, as is the Department’s report of investigation. 
Additionally, the parties were given the opportunity to submit further 
evidence by way of verified statement. Complainant filed a verified 
opening statement; respondent filed a verified answering statement; 
and complainant filed a verified statement in reply. Complainant also 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, General Produce, Inc., is a corporation whose address 
is Building F, Units 1-10, State Farmers Market, Forest Park, Georgia 
30050. 

2. Respondent, Charles H. Cloud, is an individual doing business as 
Edgewood Produce Company whose address is 318 Tenth Avenue, 
Columbus, Georgia 31901. At all pertinent times, respondent was li- 
censed under the Act. 

3. On or about June 29, 1980, complainant sold the following items to 
respondent: 32 boxes of bananas at $8.20 ($262.40); 50 bags of potatoes 
at $7.00 ($350.00); 120 cartons of lettuce at $6.50 ($780.00); 100 boxes 
of cabbage at $8.00 ($800.00); and 20 cartons of onions at $7.50 
($150.00); for a total price of $2,342.40. On that day, the produce was 
delivered to respondent’s employee who signed for the goods on com- 
plainant’s Invoice No. 36674. That Invoice, however, omitted the 20 car- 
tons of onions and misbilled the 120 cartons of lettuce as onions. On 
June 30, 1980, by Invoice No. 36694, complainant billed respondent for 
the 20 cartons of onions omitted from Invoice No. 36674. 

4. By its check No. 4839, dated August 11, 1980, the respondent paid 
complainant for various invoices including Invoices Nos. 36674 and 
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36694. However, respondent deducted $780.00 from Invoice No. 36674. 
Until receipt of that check, complainant did not know that respondent 
disputed owing this amount. 

5. An informal complaint was filed on March 16, 1981, which was 
within 9 months of the date on which the cause of action accrued. 


CONCLUSION 


The first issue for discussion is whether the lettuce in question was 
moving in the course of interstate commerce. Complainant has submit- 
ted its supplier’s Invoice for the lettuce which shows that it was pur- 
chased from a dealer in California. Thus, even though complainant and 
respondent are located in one state, the lettuce was moving in the course 
of interstate commerce. Abood Distributors v. American Tomato, 30 
Agric. Dec. 279 (1971); Dekle Brokerage Co. v. Tatum, 19 Agric. Dec. 
521 (1960). 

The dispositive issue in this case is whether respondent received the 
120 cartons of lettuce. We find that it did. In so finding we note that, 
while respondent denied that it bought the lettuce, it did admit in its 
Answer that the lettuce was “loaded” on its truck at complainant’s place 
of business. Further proof on this point is that respondent’s employee ac- 
knowledged receipt of the produce on delivery by signing complainant’s 
Invoice No. 36774. In addition, respondent did not deny receipt of the 
lettuce, even though it had the Invoice immediately upon receipt of the 
produce on June 29, 1981, until it issued its check No. 4839 on or about 
August 11, 1980, or some six weeks later. 

The fact that complainant’s Invoice No. 36774 mistakenly noted the 
120 cartons as being onions rather than lettuce does not compel a con- 
trary ruling. It seems to us, if respondent was erroneously billed for 120 
cartons of any produce in the amount of $780.00 which it did not re- 
ceive, that it should have immediately noted such an error and notified 
complainant. That it did not do so for almost six weeks is convincing evi- 
dence that the produce was received. Cf. Wolf v. Mendelson-Zeller Co., 
34 Agric. Dec. 690 (1975): Failure to notify seller of rejection within rea- 
sonable time constitutes acceptance; Rio-Ray Citrus Corp. v. Joy Citrus, 
31 Agric. Dec. 794 (1972): Section 2-607 (a) (a) of the Uniform Commer- 
cial Code bars buyer from remedy where it fails to give seller timely no- 
tice of a breach of their contract. The instant case is no different in con- 
cept from those. If respondent did not, in fact, receive the 120 cartons of 
produce it was obligated to notify complainant of this failure within a 
reasonable time after receipt of the invoice. That it did not do so until al- 
most six weeks later must be construed to be an admission of receipt. 
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Respondent’s failure to pay complainant the agreed contract price of 
$780.00 for the 120 cartons of lettuce it received and accepted is a viola- 
tion of section 2 of the Act for which reparation, plus interest, should be 
awarded. 


ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant $780.00 as reparation, with interest thereon at the rate of 
13 percent per annum from August 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 


(No. 21,293) 


THE HUBBARD COMPANY v. THE AUSTER COMPANY, INC., and/or UNITED 
PRODUCE DISTRIBUTORS, INC. PACA Docket No. 2-5793. Decided 
February 5, 1982. 


Purchase—By agent—Permission by principal—Estoppel—Liability— 
Reparation 


Where it is concluded respondent Auster knowingly permitted United to act as its agent, 
respondent Auster is liable to complainant, as a principal, for the price of the let- 
tuce. 


Andrew Y. Stanton, Presiding Officer. 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Respondents, pro se 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed against respondent The Auster Company, Inc. and, 
in the alternative, should The Auster Company, Inc., be found not liable, 
respondent United Produce Distributors, Inc., in the amount of 
$4,994.00, in connection with the sale of a quantity of lettuce in inter- 
state commerce. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondents. Respondent The Auster Company, Inc., filed 
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an answer to the complaint, denying liability to complainant. Respond- 
ent United Produce Distributors, Inc., failed to file an answer and was 
held in default. 

Although the amount claimed as damages exceeds $3,000.00, the par- 
ties did not request an oral hearing. Accordingly, the shortened proce- 
dure provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is 
applicable. Pursuant to such procedure, complainant filed an opening 
statement. Neither respondent elected to file any additional evidence. 
Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, The Hubbard Company, is a partnership composed of 
Thomas N. Hubbard and William B. Hubbard, whose address is P.O. Box 
1717, Glendale, Arizona. 

2. Respondent, The Auster Company, Inc. (hereinafter “Auster Com- 
pany”), is a corporation whose address is 51 South Water Market, Chi- 
cago, Illinois. At the time of the transaction involved herein, Auster 
Company was licensed under the Act. 

3. Respondent, United Produce Distributors, Inc. (hereinafter “Unit- 
ed”), is a corporation whose address is 45 South Water Market, Chicago, 
Illinois. At the time of the transaction involved herein, United was li- 
censed under the Act. 

4. On May 7, 1980, Oscar Kacsh, an employee of United, contacted a 
broker, The Richard Kaiser Co., Inc. (hereinafter “Kaiser”), Salinas, Cali- 
fornia. Kacsh said that United had been acquired by Auster Company 
and wanted to purchase lettuce on its behalf. Kaiser then contacted The 
Bagglioni Co. (hereinafter “Bagglioni”), Salinas, California, sales agent 
for complainant. A contract was then arranged through Kaiser and Bag- 
glioni between Auster Company and complainant, whereby Auster Com- 
pany purchased from complainant 815 cartons of lettuce at $5.50 per 
carton, f.o.b., plus $.60 per carton cooling and $22.50 for a Stires record- 
er. 

5. On approximately May 8, 1980, the lettuce contracted for was 
shipped, in interstate commerce, to Auster Company in Chicago, where 
it arrived on May 12, 1980, and was accepted. 

6. On approximately the date of shipment, complainant sent an in- 
voice to Auster Company reflecting the terms of the contract. The in- 
voice also contained, next to the designation “SOLD TO,” the name and 
address of Auster Company. Auster Company received the invoice and 
never made any protest to complainant concerning it. 

7. In May 1981, United sent a check to complainant for $3,545.05 as 
the undisputed amount owing, which was accepted on that basis by com- 
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plainant. To date, respondents have failed to pay the remaining 
$1,448.95. 

8. A formal complaint was filed on January 5, 1981, which was with- 
in nine months from the time the cause of action herein accrued. An 
amendment to the complaint, neither adding new provisions nor intro- 
ducing any new causes of action, was filed on March 11, 1981. 


CONCLUSIONS 


Complainant claims that it sold a truckload of lettuce to Auster Com- 
pany through a contract arranged by its selling agent, Bagglioni, and a 
broker, Kaiser. Complainant claims that its dealings with Auster Com- 
pany were through Oscar Kacsh, an employee of United, who represent- 
ed that he was acting on behalf of Auster Company. Complainant asserts 
that respondents accepted the lettuce but have not paid the contract 
price, and brings this action to recover such price against Auster Com- 
pany and, should Auster Company not be found liable, against United. 

United has presented no defense to the complaint, as it has failed to 
file an answer and been held in default. Moreover, in its responses to the 
Department’s inquiries in the course of the Report of Investigation, 
United did not defend its failure to pay, but asserted only that it, not 
Auster Company, was the responsible party. Auster Company has filed 
an answer, in which it does not deal with the merits of the complaint but 
maintains only that it did not purchase the subject lettuce and did not 
authorize anyone else to do so on its behalf. Auster Company states that, 
although consideration was given at one time to a merger with United, 
the merger never took place. Auster Company contends that United 
“went past the starting gate” when it began doing business in the name 
of Auster Company. The sole question left for resolution is thus whether 
Auster Company is bound by the contract made through Kaiser between 
complainant, represented by Bagglioni, and United, purporting to repre- 
sent Auster Company. 

It is a familiar legal principle that the authority of an agent cannot be 
established solely by the declaration of the agent himself. However, 
where a principal, by any act or conduct, knowingly causes or permits 
another to appear as his agent, either generally or for a particular pur- 
pose, he will be estopped to deny such agency. George Arakelian Farms, 
Inc. v. Leonard O'Day Company and/or O-K Distributors, 31 A.D. 1395 
(1972). Under these circumstances, the agent is considered to be imbued 
with the apparent authority to act for the principal. Gulf & Western 
Food Products Company v. Prevor-Mayrsohn International, Inc., 34 
A.D. 1911 (1975). Thus, even if Kacsh did falsely represent to Kaiser, 
Bagglioni, and complainant that United had the authority to enter into a 
contract on behalf of Auster Company, Auster Company could not be 
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held liable on the grounds that United had acted as its agent, unless Aus- 
ter Company knowingly permitted such agency, as shown by its actions 
and conduct. 

Complainant argues that the record demonstrates Auster Company’s 
knowing approval of United acting on its behalf. Complainant points to 
a copy of a confirmation of sale issued by Kaiser and received by com- 
plainant, showing Auster Company as the buyer. However, there is no 
evidence that such confirmation was ever sent to Auster Company, and 
we cannot, therefore, conclude that Auster Company knew from this 
confirmation that a contract had been entered into obligating it to com- 
plainant. Complainant also refers to Auster Company’s participation in 
a telephone conversation involving Kaiser and Kacsh concerning a possi- 
ble settlement of the disputed transaction, but no allegation has been 
made that Auster Company acknowledged its contractual obligation to 
complainant during such telephone conversation. However, there is mer- 
it to complainant’s allegation that complainant’s invoice, showing Aus- 
ter Company as the buyer and listing that firm’s address, was sent to 
Auster Company after the contract was consummated and not objected 
to. In its answer, Auster Company admits receiving the invoice but 
claims that it was returned to complainant with a notation thereon that 
Auster Company did not purchase the merchandise. As complainant de- 
nies having received any objection from Auster Company concerning the 
invoice, the onus falls on Auster Company to present proof of its asser- 
tion, such as the invoice upon which its objection is written, which it has 
not done. Such failure compels us to impart very little weight to the 
claim of Auster Company that it objected to complainant’s invoice and 
made such objection known to complainant. We, therefore, must con- 
clude that Auster Company received complainant’s invoice and made no 
objection to it. By such action, Auster Company knowingly permitted 
United to act as its agent in purchasing lettuce from complainant, and is 
liable to complainant as a principal for the price of such lettuce. 

As previously stated, respondents have offered no defense to the mer- 
its of complainant’s claim. Since the filing of the complaint, United has 
sent complainant a check for $3,545.05 as the undisputed amount, 
which was accepted by complainant, leaving $1,448.95 owing. Since we 
have found the primary respondent, Auster Company, liable for this 
$1,448.95, the complaint must be dismissed against the alternate re- 
spondent, United. The failure of Auster Company to pay complainant 
$1,448.95 is a violation of section 2 of the Act, for which reparation 
should be awarded, with interest. 





LAMANTIA-CULLUM-COLLIER v. SOL SALINS 
Cite as 41 A.D. 307 


ORDER 


Within 30 days from the date of this order, respondent, The Auster 
Company, Inc., shall pay to complainant $1,448.95, with interest there- 
on at the rate of 13 percent per annum from June 1, 1980, until paid. 

The complaint against respondent United Produce Distributors, Inc. is 
hereby dismissed. 

Copies of this order shall be served upon the parties. 


(No. 21,294) 


LAMANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. SOL SALINS, 
Inc. PACA Docket No. 2-5816. Decided February 5, 1982. 


Untimely delivery—Rightful rejection—Dismissal of complaint 


Where complainant failed to prove it delivered the commodity within the time agreed by 
the parties, respondent’s rejection of the produce was rightful, and the complaint is, 
therefore, dismissed. 


George S. Whitten, Presiding Officer. 
Complainant, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complainant was filed in which complainant seeks an award of repara- 
tion in connection with a partial truckload of cabbage and bell peppers 
sold by complainant to respondent and shipped in the course of inter- 
state commerce. 

A copy of the Report of Investigation prepared by the Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto denying liability to complain- 
ant. 

Since the amount claimed as damages does not exceed $3,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Under this procedure, the verified pleadings of 
the parties are considered a part of the evidence in the case as is the De- 
partment’s report of investigation. In addition, the parties were given 
the opportunity to file evidence by means of verified statements. How- 
ever, neither party did so. Also, neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, LaMantia-Cullum-Collier Enterprises, Inc., is a cor- 
poration whose address is P.O. Box 974, Weslaco, Texas. 

2. Respondent, Sol Salins, Inc., is a corporation whose address is 1325 
Fifth Street, N.E., Washington, D.C. At the time of the transaction in- 
volved herein respondent was licensed under the Act. 

3. On or about December 23, 1980, complainant sold to respondent, 
through a broker, W. Carrington Parrish Company, Inc., of Washington, 
D.C., 150 cartons of cabbage at $6.40 delivered, plus $.15 brokerage and 
$.35 for cooling; and 112 cartons of select medium bell peppers at $8.55 
delivered, plus $.15 brokerage and $.50 cooling. Delivery time was origi- 
nally specified for the night of December 25. 

4. The subject peppers were shipped by complainant on December 24, 
1980. After learning that shipment had not been made on December 23, 
1980, and before shipment was made on December 24, 1980, respondent 
requested through the broker that delivery be made on the evening of 
December 26, or the morning of December 27. 

5. The subject produce was delivered to respondent on the evening of 
December 28, 1980, and respondent rejected such peppers by giving 
timely notice directly to complainant. 

6. The formal complaint was filed on May 8, 1981, which was within 
9 months after the cause of action alleged herein accrued. 


CONCLUSIONS 


Complainant has alleged in its formal complaint that the subject pro- 
duce was sold and shipped on the 24th day of December, 1980. The for- 
mal complainant makes no allegation as to any agreed delivery time for 
the produce. However, the bill of lading which is attached to the formal 
complaint and dated 12-23-80, shows in the blank next to the words “To 
Arrive: Date” the typed letters “A.S.A.P.” These letters are crossed out 
by ink and next to them in ink is written “12-28-80 Sunday”, and the 
time is specified as being “a.m.”. 

Respondent in its answer alleges that the contract was negotiated on 
December 23, and called for shipment on December 23, with delivery be- 
ing specified for the evening of December 25. This allegation is support- 
ed by the copy of the broker’s memorandum of sale attached to the re- 
port of investigation which shows the date ordered as 12/23/80 and the 
time of shipment as “today for del. Thursday night.” A letter from the 
broker, which is attached as an exhibit to the report of investigation, in- 
dicates that due to a failure of complainant to load the peppers on the 
23rd, shipment was delayed until the 24th, and that on the 24th re- 
spondent specified that he wanted delivery on Friday night or Saturday 
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morning. The broker indicates that this was communicated to complain- 
ant both by the truck broker and the broker that negotiated the sale. 

It is well established that a shipper has the burden of proving the 
terms and conditions of the contract upon which he relies as well as his 
compliance therewith. Although a representative of complainant denied 
the basic contentions of respondent and of the broker in the unsworn let- 
ter which constituted the informal complaint, complainant submitted no 
sworn statement by anyone representing complainant’s firm in reply to 
the contentions set forth in the sworn answer of respondent. We con- 
clude that complainant has failed to meet its burden of proving by a pre- 
ponderance of the evidence that it effectuated delivery of the commodi- 
ty within the time agreed to between the parties. Consequently respond- 
ent’s rejection of the subject merchandise was rightful and the complaint 
should be dismissed. See Hol-Mex Corporation v. DiMare Brothers, 19 
A.D. 1187 (1960). 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 
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(No. 21,295) 


ARKANSAS TOMATO CO. v. ANTHONY M. ARENA d/b/a ARENA PRODUCE 
%O. and CENTRAL MARKETING ASSOCIATES, INC. PACA Docket No. 
2-5782. Decided February 6, 1982. 


Ineffective rejection—Acceptance, by unloading—Modification of contract 
terms, failure to prove—Breach of warranty—Damages—Reparation for 
contract price, less damages—Counterclaim, dismissed 


Where respondent Central did not make it clear to complainant, respondent Arena Produce 
was rejecting the tomatoes, and where respondent Arena Produce unloaded the to- 
matoes, respondent Arena Produce is liable to complainant the contract price of the 
tomatoes, less damages as a result of complainant’s breach of warranty. Respondent 
Arena Produce’s counterclaim for lost profits is dismissed. 


Broker—Failure to communicate rejection—Liability for damages— 
Damages, inability to account for—Dismissal of complaint 


Where respondent Central, the broker, failed to communicate respondent Arena Produce’s 
rejection to complainant, respondent Central is liable to complainant, as damages, 
the difference between the amount remitted to it by respondent Arena Produce, and 
the amount it could have obtained had complainant resold the tomatoes itself. But, 
since there is not credible evidence as to the market value of the tomatoes, and since 
respondent Arena Produce’s resales were prompt and proper, there is no evidence 
complainant could have resold the tomatoes at a higher price. Therefore, the com- 
plaint against Central is dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Stark Legon, Warren Ark., for complainant. 
LeRoy W. Gudgeon, Northfield, Ill., for respondent Arena. 
Respondent Central Marketing, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondents in the amount of $7,320.00 in connection with the 
sale of a truckload of tomatoes in interstate commerce. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon each respondent, who filed an answer thereto, denying lia- 
bility to complainant. In addition, respondent Anthony M. Arena d/b/a 
Arena Produce Co. filed a counterclaim in the amount of $2,665.50 in 
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connection with the subject matter of the complaint. The counterclaim 
was served upon complainant, who filed a reply thereto, denying liabili- 
ty. 

Although the amount involved herein exceeds $3,000.00, the parties 
waived oral hearing. Therefore, the shortened procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Pursuant 
to such procedure, complainant filed an opening statement, respondents 
filed answering statements, and complainant filed a statement in reply. 
Respondent Anthony M. Arena d/b/a Arena Produce Co. also filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Arkansas Tomato Co., is a partnership, composed of 
the Marvin Ferrell estate, Kenneth Ferrell, and Charles Edward Ferrell, 
whose address is Rt. 1, Box 52, Ingalls, Arkansas. At the time of the 
transaction involved herein, complainant was licensed under the Act. 

2. Respondent, Anthony M. Arena d/b/a Arena Produce Co. (hereinaf- 
ter, “Arena Produce”), is an individual, whose address is 4561 E. 5th 
Avenue, Units 11 and 12, Columbus, Ohio. At the time of the transac- 
tion involved herein, Arena Produce was licensed under the Act. 

3. Respondent, Central Marketing Associates, Inc., (hereinafter, 
“Central”), is a corporation whose address is P.O. Box 749, Delaware, 
Ohio. At the time of the transaction involved herein, Central was li- 
censed under the Act. 

4. On approximately June 10, 1980, Central arranged with complain- 
ant, over the telephone, for a sale from complainant to Arena Produce, 
with Central acting as the broker, of one truckload of tomatoes, consist- 
ing of 99 thirty pound boxes of large 85% U.S. No. 1 tomatoes at $12.50 
per box delivered, and 1,086 thirty pound boxes of extra large 85% U.S. 
No. 1 tomatoes at $13.50 per box, delivered, for a total contract price of 
$15,898.50. 

5. On approximately June 10, 1980, complainant shipped the truck- 
load of tomatoes contracted for from its place of business in Johnsville, 
Arkansas, in interstate commerce to Arena Produce in Columbus, Ohio, 
where it arrived shortly before 8:50 a.m. on Thursday, June 12, 1980. 

6. On June 12, 1980, at 8:50 a.m., Arena Produce secured a federal in- 
spection of the tomatoes purchased from complainant, which revealed as 
follows, in pertinent part: 

Ky, Kio se wee Ss 


Condition 
of Load: Through load; lengthwise 6 and 7 rows, eight layers. 


Condition 
of Pack: Cartons fairly well filled. 
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Temperature 
of Product: At doorway: Top 52 degrees F.; bottom 50 degrees F. 


Size: Meets sizes as marked. 


Quality: Clean, well developed, well formed, smooth. Grade defects 
average 7%, scars, sunscald and insect damage. 


Condition: Average approximately 15% mature, green and breakers, 
25% turning and pink, 60% red and light red. Average less 
than 1/2 of 1% decay. Average 3% damaged by sunken dis- 
colored areas occurring over the shoulders. Average 3% dam- 
age by bruising. In most samples 4 to 10%, some 28%, aver- 
age 9% seriously damaged by shriveled soft water soaked 
areas occurring over shoulders and down sidewalls. 


Grade: Meets quality requirements, but fails to grade U.S. No. 1, 
only account of condition. 

Remarks: Inspection and certificate restricted to produce in 4 stacks 
nearest rear doors and upper two layers remainder of load. 


7. Immediately after the June 12, 1980, inspection, the owner of 
Arena Produce, Anthony M. Arena, called Mike Dinovo, Jr., an em- 
ployee of Central, read him the inspection report, and asked him to con- 
tact complainant for its reaction. 

8. Sometime before 12:00 noon on June 12, 1980, Mike Dinovo, Jr. 
called complainant and spoke to one of complainant’s owners, Kenneth 
Ferrell. Dinovo informed Ferrell of the results of the inspection secured 


by Arena Produce, and Ferrell authorized Dinovo to offer Arena Produce 
protection for labor and shrinkage. This meant that Arena Produce 
would be compensated for expenses derived from reworking and repack- 
ing the tomatoes, including the cost of tomatoes that had to be discarded 
in the process. 

9. Later on June 12, 1980, Dinovo called Arena Produce and related 
complainant’s offer of protection for labor and shrinkage. Anthony 
Arena told Dinovo that complainant’s offer was not acceptable, as only 
full protection would do. Dinovo did not communicate Arena’s response 
to complainant. 

10. On approximately Friday, June 13, 1980, Central sent a “trouble 
report” to both parties, which included the findings of the June 12, 
1980, inspection. It also contained after the printed designation “SHIP- 
PER AGREES TO:” the words “Protect Receiver against Labor and 
Shrink.” 

11. Arena Produce unloaded the tomatoes and commenced selling 
them on Friday, June 13, 1980. Sales were made over the weekend. On 
Monday, June 16, 1980, Arena Produce obtained another federal inspec- 
tion of the approximately 800 cartons remaining at its warehouse. The 
inspection, which took place at 10:30 a.m., revealed as follows, in perti- 
nent part: 
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Products 

Inspected: Tomatoes in fiber board cartons printed “Selected Tomatoes, 
Produce of U.S. Arkansas Tomato Company, Johnsonville 
Arkansas.” and marked to denote size “large” and “Extra 
Large” sizes noted. Applicant states 800 cartons. 
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Quality: Clean, well developed, mostly well, some fairly well formed, 
fairly smooth. Grade defects average 7%, constituting of cat- 
faces and insect damage. 

Condition: Average approximately 5% green and breakers, 10% turning 


and pink, 75% light red and red. Decay range from 2 to 19% 


average 9% Alternaria Rot and Gray Mold Rot, mostly early, 


some in advanced stages. Damage from sunken discolored 
areas range from 4 to 33% average 17%, generally occurring 
over shoulders 

Grade: Meets quality requirements, but fails to grade U.S. No. 1, 
only account of conditions 


x 2 = © RW 

12. On June 16, 1980, at about 12:00 noon, Dinovo of Central called 
Kenneth Ferrell of complainant and advised Ferrell of the June 16, 
1980, inspection results. Ferrell authorized Dinovo to offer a $1.00 per 
box allowance to Arena Produce. Dinovo informed Arena Produce of this 
offer. 

13. On June 16, 1980, at 3:49 p.m., Anthony Arena sent a mailgram 
to complainant, reading as follows: 


THIS IS TO ADVISE THAT A BREACH OF CONTRACT EXISTED ON A 
LOAD OF TOMATOS WE PURCHASED FROM YOUR COMPANY 
THROUGH CENTRAL MARKETING BROKERAGE DID NOT ARRIVE 85 
PERCENT US-1 AS WERE PURCHASED. WE WILL SELL THE TO- 
MATOS AND HOLD YOU THE SHIPPER RESPONSIBLE FOR ANY DAM- 
AGES ARISING FROM THIS BREACH OF CONTRACT. AFTER SALE AC- 
COUNT OF SALES WILL BESUPPLIED 


14. Arena Produce continued to resell the tomatoes purchased from 
complainant until June 23, 1980. On July 28, 1980, Arena Produce sent 
complainant an accounting of the resales, accompanied by the two feder- 
al inspection reports of June 12 and June 16, 1980, along with its check 
for $5,425.50. The accounting set forth the following figures: 
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No. of 
Boxes Price Per Box Resale Price 
99 $10.00 $990.00 
100 12.50 1250.00 
50 11.50 575.00 
100 9.00 900.00 
50 7.00 350.00 
50 6.00 300.00 
20 5.00 100.00 
141 4.00 564.00 
242 3.00 726.00 
107 2.00 214.00 
20 1.50 30.00 
206 LostinRepacking  —s_O_| 
1185 $5,999.00 


Delivery expense of 806 boxes at $.25 per 
box— 201.50 

Labor repacking of 68 hours at $4.00 per 
hour— 272.00 

Replacement containers, 100 containers at 
$1.00 per container— __ 100.00 
Net Return: $5,425.50 


15. Complainant accepted the $5,425.50 check of Arena Produce as 
partial payment. To date, Arena Produce has failed to pay complainant 
the $7,320.00 which complainant claims to be currently due and owing. 

16. To date, complainant has failed to pay to Arena Produce the 
$2,665.50 which Arena Produce claims to be due and owing as its loss of 
profit on the transaction with complainant. 

17. A formal complaint was filed on January 20, 1981, which was 
within nine months from the time the alleged cause of action herein ac- 
crued. 

18. A timely counterclaim was filed on March 17, 1981, by Arena Pro- 
duce, which contained allegations arising out of the subject matter of the 
complaint. 


CONCLUSIONS 


This case involves a truckload of tomatoes consisting of 99 boxes of 
85% U.S. No. 1 large tomatoes, and 1086 boxes of 85% U.S. No. 1 extra 
large tomatoes, sold for a total delivered price of $15,898.50. The sale 
was made through Central, which acted as the broker. The parties do not 
dispute the terms of the contract. They agree that the tomatoes were 
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shipped to Arena Produce, arrived on June 12, 1980, and were subjected 
to a federal inspection at that time, which showed condition defects ex- 
ceeding those permissable for 85% U.S. No. 1 grade. They agree that 
more severe defects were found by a June 16, 1980, inspection. Com- 
plainant contends that after Central informed it of the inspection results 
on June 12 and June 16, 1980, complainant offered Arena Produce, 
through Central, protection for labor and shrinkage and a $1.00 per box 
allowance, respectively, and it was not until its receipt of a mailgram 
from Arena Produce dated June 16, 1980, that complainant became 
aware that Arena Produce had rejected its offer of protection and 
intended to hold complainant liable for any loss resulting from its resale 
of the tomatoes. By that time, complainant asserts, all the tomatoes had 
been unloaded, and many had been sold. Complainant argues that it 
should have been informed on June 12, 1980, that Arena Produce had 
not accepted its offer of protection for labor and shrinkage, before the 
tomatoes were unloaded and sold, as complainant would then have been 
able to retake possession and sell the tomatoes for more than what was 
obtained by Arena Produce. Complainant claims that Arena Produce is 
liable for the difference between the contract price and the amount re- 
mitted for the tomatoes, $7,320.00, and that Central is liable for this 
amount if it made any false or misleading statements in the ccurse of 
brokering the transaction at issue. Both respondents deny liability. Fur- 
ther, Arena Produce contends that it lost money on its resale of the 
tomatoes, and claims damages of $2,665.50 for its loss of profit. 

We will first discuss complainant’s claim against Arena Produce. It 
must initially be decided whether the tomatoes were accepted by Arena 
Produce. There is nothing in the record to indicate that Arena Produce 
effectively rejected the tomatoes. Anthony Arena, owner of Arena Pro- 
duce, contends in his affidavit, submitted as part of the answering state- 
ment, that after the truck arrived from complainant on June 12, 1980, 
and was federally inspected, which inspection disclosed certain condi- 
tion problems, he immediately contacted Mike Dinovo Jr. of Central, re- 
questing that Dinovo “contact the shipper for his reaction.” If this was 
an attempt at rejection, it was unsuccessful, as notice of rejection must 
be in clear, unmistakable, terms, and a mere complaint regarding the 
shipment is insufficient. Mario Saikhon v. Russell- Ward Company, Inc., 
34 A.D. 1940 (1975); Jarson & Zerilli Co., Inc. v. P. Tavilla Co., Inc. 30 
A.D. 1360 (1971). Arena goes on to say in his affidavit that on June 12, 
1980, after Dinovo had called back with complainant’s offer of protec- 
tion for labor and shrinkage and Arena had rejected such offer, he “pro- 
ceeded to direct the unloading of the truck, to minimize the loss.” The 
act of unloading was an exercise of dominion over the tomatoes and con- 
stituted acceptance of them. Mario Saikhon v. Russell-Ward Company, 
Inc. supra at 1942. 
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Having accepted the tomatoes, Arena Produce became liable to com- 
plainant for the contract price, less damages due to any breach of war- 
ranty by complainant. Harvest Fresh Produce, Inc. v. Chark-Ehre Pro- 
duce Co., 39 A.D. 703 (1980). A warranty was given by complainant in 
this delivered sale, as there is implicit in a contract of purchase and sale 
a warranty that the goods shipped are merchantable; goods which are of 
fair, average quality such as will pass without objection in the trade. 
Malito’s Rolling Hills Orchards v. Ft. Wayne Produce Company, 37 A.D. 
211 (1978); U.C.C. 2-314. The record contains a federal inspection re- 
port dated June 12, 1980, the date the tomatoes arrived from complain- 
ant, that shows substantial condition defects, including an average of 
3% sunken, discolored areas over shoulders, 3% damage by bruising, and 
9% serious damage by shriveled, soft, watersoaked areas (Finding of 
Fact 6). The condition of the tomatoes clearly indicates a breach of the 
warranty of merchantability by complainant. 

However, complainant apparently contends that in lieu of any claim 
for breach of warranty, Arena Produce agreed to complainant’s offer of 
protection for labor and shrinkage made to it through Dinovo of Central 
on June 12, 1980, and to complainant’s offer of a $1.00 per box allow- 
ance made through Dinovo on June 16, 1980. Complainant, as the party 
alleging modification of the contract terms, has the burden of proof in 
this regard. F. H. Hogue Produce Company v. M. Singer's Sons Corp., 33 
A.D. 451 (1974). 

Complainant admits that it never heard specifically that Arena Pro- 
duce had accepted its offers of protection for labor and shrinkage and a 
$1.00 per box allowance, but asserts that such acceptance was reason- 
ably implied. Complainant’s Kenneth Ferrell, in an affidavit submitted 
as an opening statement, states that after he told Dinovo on June 12, 
1980, of complainant’s willingness to provide protection for labor and 
shrinkage he heard nothing from either Arena Produce or Central until 
after June 16, 1980, except for Central’s trouble report, dated June 12, 
1980, which stated that the shipper agreed to protect receiver against 
labor and shrinkage. (Finding of Fact 10). Ferrell claims that complain- 
ant thus made the reasonable assumption that Arena Produce had 
agreed to its offer of protection for labor and shrinkage. Ferrell also 
states that, after hearing from Dinovo on June 16, 1980, concerning an 
additional inspection that had been made earlier that day disclosing se- 
vere deterioration in the tomatoes, he told Dinovo to convey to Arena 
Produce complainant’s offer of an allowance of $1.00 per box. Ferrell 
states that a few days later, he received a mailgram from Arena Pro- 
duce, dated June 16, 1980, stating that it was going to “sell the tomatoes 
and hold you the shipper responsible for any damages from this breach 
of contract.” (Finding of Fact 13). Ferrell claims that these factors also 
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led complainant to reasonably assume that both its offers had been ac- 
cepted by Arena Produce. We do not agree that complaint’s assumptions 
were reasonable. Central’s trouble report states that the shipper, com- 
plainant, had offered protection for labor and shrinkage, not that Arena 
Produce had agreed to it. The absence of any response from Arena Pro- 
duce regarding complainant’s offers until its mailgram dated June 16, 
1980, in which Arena Produce clearly expressed its intention to hold 
complainant liable for all damages derived from complainant’s alleged 
breach of contract, cannot be construed as an assent to such offers. This 
accords with 1 Williston on Contracts, Third Edition §91, at 319-20, 
which states as follows: “Generally speaking, an offeree need make no 
reply to offers, and its silence and inaction cannot be construed as an as- 
sent to the offer.” Williston goes on to state that the only circumstance 
under which the offeror might be justified in expecting a reply and, 
therefore, in assuming that silence is indicative of an assent to its offer, 
is when there are conditions present which would lead the offeror to un- 
derstand that silence constitutes an assent to the offer, or when the 
offeree has already benefited from the offer. 1 Williston on Contracts 
Third Edition §91, at 320-322. None of these exceptional circumstances 
were present here. Therefore, we must conclude that no modification of 
the contract terms was agreed to by the parties whereby Arena Produce 
would be granted protection limited to labor and shrinkage, and a $1.00 
per box allowance. 

We now turn to the question of whether damages were incurred by 
Arena Produce due to complainant’s breach of the warranty of mer- 
chantability. The measure of damages for a breach of warranty is the dif- 
ference at the time and place of acceptance between the value of the 
goods accepted and the value they would have had if they had been as 
warranted. Mel Finerman Co, Inc. v. V. F. Lanasa, Inc., 37 A.D. 695 
(1978); U.C.C. 2-714. The value of the tomatoes accepted herein may be 
measured by the proceeds of a prompt and proper resale. Mel Finerman 
Co., Inc., supra at 698. Arena Produce has submitted sales tickets indi- 
cating that sales of 979 boxes of tomatoes were made from June 13, 
1980, to June 23, 1980, with 206 boxes lost in repacking. Arena Produce 
claims that gross proceeds of $5,999.00 were obtained from the resale, 
from which it deducted $201.50 for its delivery expense, $272.00 for 
labor in repacking, and $100.00 for 100 replacement boxes at $1.00 per 
box, allegedly needed because of the excessive staining of the boxes sup- 
plied by complainant. Arena Produce thus claims that net proceeds of 
$5,425.50 were obtained. We accept the resale as being prompt and 
proper, but we will not allow the $201.50 deducted as a delivery ex- 
pense, as such expense has not been shown to be attributable to com- 
plainant’s breach of warranty. Therefore, the value of the tomatoes ac- 
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cepted was $5,627.00. To determine the value of the tomatoes as war- 
ranted, we look first to the Market News Service Reports for the com- 
modity involved on the date of acceptance, June 12, 1980, and at the 
place of acceptance. The June 12, 1980, report for Cincinnati, Ohio, the 
closest location to the place of acceptance, Columbus, Ohio, shows no 
listings for Arkansas tomatoes. No listings are present in the reports 
covering the following two weeks as well. In its answering statement, 
Arena Produce urges that we employ the price listings for Florida toma- 
toes, which were available in the Market News Service Reports for the 
applicable period. However, Arkansas tomatoes are too different from 
those of Florida to warrant their selling prices being considered inter- 
changeable. Therefore, for the value of the tomatoes as warranted, we 
will use the contract price in this delivered sale of $15,898.50. Respond- 
ent’s damages for breach of warranty are thus $15,898.50, the value of 
the tomatoes as warranted, less $5,627.00, the value of the tomatoes ac- 
cepted, or $10,271.50. 

The liability of Arena Produce to complainant for the accepted toma- 
toes is thus the contract price of $15,898.50, less damages for complain- 
ant’s breach of warranty of $10,271.80, or $5,627.00. Arena Produce 
has paid complainant a total of $5,425.50, leaving $201.50 still owing. 

Arena Produce has filed a counterclaim in the amount of $2,665.50 for 
lost profits, based on the higher prices it allegedly would have been able 
to obtain on resale. However, as previously stated, we cannot utilize the 
Market News Service Reports to determine resale prices for the Arkan- 
sas tomatoes at issue. We can only assume that if the tomatoes had been 
as warranted they would have been resold at the delivered contract 
price, and no more. The counterclaim of Arena Produce must, therefore, 
be dismissed. 

We now examine complainant’s claim against Central, the broker. 
Complainant claims that Central is liable for the $7,320.00 alleged to be 
due from Arena Produce if Central made any false and misleading state- 
ments in connection with the subject transaction. Complainant’s claim, 
in actuality, is that Central did not inform it of the response of Arena 
Produce to complainant’s June 12, 1980, offer of protection for labor 
and shrinkage. Central does not deny that it failed to inform complain- 
ant that Arena had rejected its offer, but denies violating the Act. 

The duties of a broker are set forth in section 46.28 of the regulations 
(7 CFR 46.28 (a) ) in part, as follows: 


(a) General. The function of broker is to negotiate, for or 
on behalf of others, valid and binding contracts. A broker 
who fails to perform any specification or duty, express or 
implied, in connection with any transaction is in violation 





ARKANSAS TOMATO v. ANTHONY M. ARENA 
Cite as 41 A.D.310 


of the act and subject to the penalties specified in the act 
and may be held liable for damages which accrue as a re- 
sult thereof. It shall be the duty of the broker to fully 
inform the parties concerning all of the terms and condi- 
tions of the proposed contract... . The broker should ad- 
vise his principal promptly of rejection by the buyer or of 
any other unforseen development of which he is informed. 


Section 2 of the Act states that it is unlawful in connection with a 
transaction in interstate or foreign commerce for a broker to fail “to per- 
form any specification or duty, express or implied, arising out of any 
undertaking in connection with any such transaction.” (7 U.S.C. 499b). 
If such broker violates section 2 “he shall be liable to the person or per- 
sons injured thereby for the full amount of damages sustained in conse- 
quence of such violation.” (7 U.S.C. 499e (a) ). 

It is clear that in the case at hand, Central failed to communicate to 
complainant the rejection by Arena Produce of complainant’s June 12, 
1980, offer of protection for labor and shrinkage. This was in direct con- 
flict with Central’s duty to “advise his principal promptly of rejection by 
the buyer or of any other unforseen development of which he is in- 
formed” as set forth in section 46.28 (a) of the regulations. Therefore, we 
conclude that Central violated section 2 of the Act and is liable to com- 
plainant for the damages that accrued as a result of such violation. With 
respect to such damages, complainant asserts that if it had known of the 
rejection by Arena Produce of its offer of protection for labor and 
shrinkage, it would have resold the tomatoes and obtained far more than 
the amount ultimately remitted to it. Complainant thus claims, as dam- 
ages, the difference between what was remitted to it from Arena Pro- 
duce and what it could have obtained had it resold the tomatoes itself. 
However, we know from the June 12, 1980, federal inspection that the 
tomatoes had substantial condition defects on arrival and obviously 
could not have been sold at the same price as tomatoes in good condition. 
Therefore, the most credible evidence we have as to the actual market 
value of the tomatoes at the time they arrived at Arena Produce is the 
record of resales made by Arena Produce, which resales we have found 
to have been promptly and properly made. An assumption that com- 
plainant could have resold the tomatoes for a greater sum would be high- 
ly speculative and cannot be accepted. For this reason, we have no choice 
but to dismiss the complaint against Central. 

The failure of Arena Produce to pay complainant $201.50 is a viola- 
tion of section 2 of the Act, for which reparation should be awarded, 
with interest. 
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ORDER 


Within thirty days from the date of this order, respondent Anthony 
M. Arena d/b/a Arena Produce Co. shall pay to complainant, as repara- 
tion, $201.50, with interest thereon at the rate of 13% per annum from 
July 1, 1980, until paid. 

The complaint against Central Marketing Associates, Inc. is hereby 
dismissed. 

The counterclaim by Anthony M. Arena d/b/a Arena Produce Co. 
against complainant is hereby dismissed. 

Copies of this order shall be served upon the parties. 


(No. 21,296) 


MENDELSON-ZELLER CO., INC. v. PETER J. SCHMITT COo., INC. PACA 
Docket No. 2-5663. Decided February 22, 1982. 


Rejected load—Relief of responsibility—Damages, not liable for— 
Complaint, dismissed 


Where complainant failed to submit evidence to show it did not assume full responsibility 
for the load rejected by respondent, it is concluded complainant did relieve respond- 
ent of any responsibility. Thus, complainant cannot hold respondent liable for any 
damages, and the complaint, therefore, is dismissed. 


George S. Whitten, Presiding Officer. 
Complainant, pro se. 
James G. Gembarosky, Buffalo, N.Y., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $8,980.20 in connection with a 
transaction, in interstate commerce, involving a truckload of strawber- 
ries. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying liability. 
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Although the amount claimed as damages in the formal complaint ex- 
ceeds $3,000.00, the parties waived oral hearing and the shortened 
method of procedure set forth in the Rules of Practice (7 CFR 47.20) is 
applicable. Pursuant to this procedure, complainant filed an opening 
statement, respondent filed an answering statement and complainant 
filed a statement in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Mendelson-Zeller Co., Inc., is a corporation whose ad- 
dress is 450 Sansome Street, San Francisco, California. 

2. Respondent, Peter J. Schmitt, Co., Inc., is a corporation whose ad- 
dress is P.O. Box 2, Buffalo, New York. At the time of the transaction in- 
volved herein respondent was licensed under the Act. 

3. On April 29, 1980, complainant sold to respondent one truckload of 
U.S. No. 1 strawberries consisting of 2,280 trays at $6.75 per tray deliv- 
ered, plus eight units Tectrol pallets at $16.50 per pallet and a Ryan 
temperature recorder for $22.50, or a total amount of $15,544.50. 

4. On April 29, 1980, complainant shipped the subject strawberries 
from Anaheim, California, to respondent in Buffalo, New York. The 
strawberries arrived at respondent’s place of business on Sunday, May 4, 
1980, and 10 to 14 pallets were unloaded by respondent for the purpose 
of making the load accessible for inspection. 

5. The subject strawberries were federally inspected on May 4, 1980, 
at 10:00 a.m., with the following results in relevant part: 


Trailer Lic: UF5500CA. 

Kind: Mechanical refrigerator 

Where 

Inspected: Applicant’s warehouse 

Condition 

of Equipment: Refrigerating unit in operation. 

Products 

Inspected: Strawberries, in plastic cups packed 12 per fiber board flat 
printed, ‘Orange County Strawberries. Mendelson-Zeller Co., 
San Francisco, Calif.’ Applicant’s count: 2280 flats 

Condition 

of Load: Through, crosswise, palletized load; 2 rows, 16 layers. 2 pal- 
lets wide. 

Condition 

of Pack: Well filled. 

Temperature 

of Product: Rear doors: Top 38°F, Bottom 42°F. 


Size: Berries mostly large, many medium. No undersize. 
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Quality: Clean, generally well developed, well colored, calyxes gen- 
erally attached. Grade defects average 1% poorly developed 
and missing calyxes. 

Condition: Mostly ripe and firm and bright. Calyxes fresh and green. 
Average 4% soft or overripe. Average 6% damage by bruis- 
ing, including 4% serious damage. Decay in most samples 
ranges from 3 to 22%, some none, average 6% Gray Mold 
Rot in advanced stages. 

Grade: Meets quality requirements but fails to grade U.S. No. 1, 
only account condition. 


Remarks: Load made accessible by applicant. 


6. Respondent attempted to contact complainant by telephone follow- 
ing the government inspection on May 4, 1980. However, respondent 
was unable to reach anyone at complainant’s place of business and there 
was no listing in the Blue Book of any home telephone numbers for com- 
plainant’s personnel. Respondent therefore held the strawberries on the 
truck until Monday morning when respondent’s employee Sebastian 
Maisano called complainant’s salesman Jim Argento and informed him 
of the condition of the berries. Mr. Argento at that point requested that 
Mr. Maisano inspect the berries again to see if the problem might be iso- 
lated to just a few lots. Mr. Maisano then had the load made accessible 
for inspection again and found a few pallets which he thought were usa- 
ble. However, when he called Mr. Argento again he was told that he 
would have to take the entire load or none. At this point, respondent, 
through Sebastian Maisano, rejected the load of strawberries and was 
informed by Mr. Argento that complainant would relieve respondent of 
any responsibility or obligation for the load of strawberries and would 
have no problem selling the load again at a higher f.o.b. cost in New 
York City. 

7. Complainant attempted to have the berries shipped to Boston but 
was told by the trucker that they would not take them to Boston since 
there had been two unloadings of the berries. Complainant then had the 
strawberries taken to James Desiderio, Inc., in Buffalo to be sold for 
complainant’s account. On May 6, 1980, at 9:30 a.m. the subject straw- 
berries were federally inspected at the place of business of James De- 
siderio, Inc., with the following results in relevant part: 


Products 

Inspected: Strawberries in 12-1 Pint Cups Packed in Fiber-board Flats 
printed “Crimson King, Mendelson-Zeller Co., San Francisco, 
Calif.; 12 Dry Pints Baskets.” Applicant’s Count: 2,280 flats. 


Condition 
of Load: Stacked at above location. 
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Condition 
of Pack: Well filled. 


Temperature 

of Product: At various locations, 38 to 40°F. 

Condition: Berries mostly ripe and firm and fairly bright to bright. 
Calyxes fresh and green. Soft berries averages 2%. Damage 
by bruising from 4 to 15%, average 9%. Decay from 2 to 
26%, average 15% Gray Mold Rot in advanced stages. 

Grade: Meets quality requirements but fails to grade U.S. No. 1, on 
account condition. 

Remarks: Inspection made for condition only at applicant’s request. 
Applicant states above stock unloaded from trailer No. CA 
UF 5500. 

8. James Desiderio, Inc., resold the subject strawberries after dump- 
ing 143 trays and realized gross proceeds of $7,547.00, and net proceeds, 
after deduction of a 10% commission and a 10¢ per package handling 
charge, of $6,564.30. 

9. The formal complaint was filed on August 4, 1980, which was with- 
in nine months after the cause of action alleged herein accrued. 


CONCLUSIONS 


There are several crucial points in dispute between complainant and 
respondent. For instance, complainant alleges that the subject strawber- 
ries were sold without any reference to U.S. grade, whereas respondent 
contends that the berries were sold as U.S. No. 1. In additon, complain- 
ant contends that it did not accept full responsibility for the berries after 
their rejection by respondent but rather sold them for the account of 
whom concerned with the intention of holding respondent liable for 
damages, whereas respondent contended that complainant through its 
salesman Jim Argento did agree to accept full responsibility for the re- 
jected load. 

As to all of these crucial factual issues we have no alternative but to 
accept respondent’s position, due to the fact that respondent submitted 
several sworn affidavits supportive of its position by Sebastian Maisano 
whom both parties admit to be the salesman who acted on behalf of re- 
spondent in negotiating the contract and in negotiations between the 
parties after the arrival of the load of strawberries. In contrast com- 
plainant at no point submitted an affidavit by its employee James Ar- 
gento whom both parties admit was the salesman who negotiated the 
contract on behalf of complainant and who conducted all negotiations on 
complainant’s behalf concerning the strawberries after their arrival. 

Complainant’s affidavits were all signed by its president, who stated 
that he was personally involved in the transaction as advisor to Jim Ar- 
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gento, but admitted that the actual conversations were between Schmitt 
and Argento. It is thus clear that the affidavits submitted by complain- 
ant have the legal status of hearsay as to the material issues in dispute 
and therefore cannot be accorded equal weight with the non-hearsay 
testimony of a person directly involved in the transaction. See, Royal 
Valley Fruit Growers Assn. v. Hamady Bros. Food Markets, 37 A.D. 
1925 (1978). Complainant at no time gave any explanation as to why an 
affidavit from Mr. Argento was not submitted. We find that complain- 
ant assumed full responsibility for the rejected load of strawberries and 
that therefore the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 21,297) 


BIANCHI & SONS PACKING Co. v. M F W TRUCKING, INC., d/b/a TRIANGLE 
ENTERPRISES. PACA Docket No. 2-5812. Decided February 23, 
1982. 


Respondent—Failure to prove third party—Admission of being 
purchaser—Liability for purchase price 


Where respondent failed to prove there was a third party involved in the subject transac- 
tion who allegedly was the purchaser of the tomatoes, and where respondent itself 
admitted it was the purchaser of the tomatoes, respondent is liable to complainant 
the full purchase price thereof. 


George L. Aubrey, Presiding Officer. 


Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the total amount of $23,065.80 in connection with 
transactions in interstate commerce involving five truckloads of toma- 
toes shipped from California to Texas. 
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A copy of the Report of Investigation prepared by this Department 
was served upon the parties. A copy of the formal complaint was served 
upon respondent, which filed an answer thereto admitting most of the 
material allegations contained therein, and also admitting the amount 
claimed as due complainant. Respondent’s answer denied that it was the 
responsible party in the transactions. 

Although the amount claimed in the formal complaint exceeds $3,000, 
the parties have waived an oral hearing. Therefore the shortened proce- 
dure provided in PACA Rules of Practice at 7 CFR §47.20 is applicable. 
Under this procedure the verified pleadings of the parties are considered 
a part of the evidence in the case, as is the Department’s Report of Inves- 
tigation. The parties were given an opportunity to submit further evi- 
dence in the form of sworn statements. Complainant filed an opening 
statement, which was refused as untimely filed. Respondent offered no 
evidentiary statements. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Respondent is a corporation whose address is P.O. Box 190, 
Merced, California. 

2. Respondent is a corporation whose address is 3400 McCall Avenue, 
Selma, California. At the time of the transactions described herein re- 
spondent was licensed under the Act. Respondent was originally li- 


censed under the corporate name of Triangle Enterprises. This name was 
later changed to M F W Trucking Inc. Its current license under the Act 
reflects this change, but also shows the trade name of Triangle Enter- 
prises. 

3. In the months of October and November, 1980, complainant sold to 
respondent five truckloads of tomatoes, which were trucked from Cali- 
fornia loading points to respondent in Hidalgo, Texas. These were all 
f.o.b. sales. Shipments on October 11, 14, 16, 18 and November 6, were 
invoiced by complainant to respondent at, respectively, $2,347.20, 
$4,694.40, $6,598.50, $5,169.60 (adjusted) and $4,256.10 (adjusted) for 
a total adjusted invoice amount of $23,065.80. No part of this amount 
has been paid by respondent to complainant. 

4. Complainant filed a formal complaint to initiate this proceeding on 
March 24, 1981, within nine months of the accrual of its alleged cause or 
causes of action. 
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CONCLUSIONS 


Respondent admits the amount due complainant. However its answer 
contains this defense: 


[T]erms of the sale were to collect and remit from buyer be- 
cause complainant agreed that he would rather bill re- 
spondent that (sic) the buyer because of buyers blue book 
rating. Complainant was fully aware of product going to 
North Star Sales in Hidalgo. No monies have yet been re- 
ceived by respondent from buyer there (sic) no monies have 
been forwarded to complainant. 


The above quoted reference to the Blue Book, and complainant’s re- 
luctance to bill the ultimate receiver supports complainant’s theory that 
this was a sale to respondent rather than to that receiver. More damag- 
ing to respondent’s defense is its admission to the truth of paragraphs 4 
and 5 of the complaint. These paragraphs allege sales and shipments to 
respondent without mention of any third party. 

Because of these admissions on the part of the respondent, we must 
conclude that it was the purchaser of the tomatoes in question. Its fail- 
ure to make full payment promptly of the purchase prices thereof is a 
multiple violation of section 2 of the Act for which reparation should be 
awarded. 


ORDER 


Within 30 days from the date of this order respondent shall pay to 
complainant as reparation the amount of $23,065.80 with interest 
thereon at the rate of 13% per annum from December 1, 1980, until 
paid. 

Copies of this order shall be served upon the parties. 
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(No. 21,298) 


FIESTA FARMS COOPERATIVE v. TAMARA FOODS, INC., a/t/a SUN RING 
Foops. PACA Docket No. 2-5735. Decided February 23, 1982. 


Handling charges, failure to pay—Crib storage charges, failure to pay— 
Interest charges, not allowable—Set off—Reparation awarded 


Where respondent failed to pay for handling charges and the substantiated crib storage 
charges claimed by complainant, and where complainant claimed interest charges 
and some crib storage charges which were not allowed, these unallowable charges 
claimed by complainant are set against the amount due from respondent. 


George S. Whitten, Presiding Officer. 
Complainant, pro se. 
Mark W. Suardi, St. Louis, Mo., for respondent 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $17,734.37 in connection with the 
sale and shipment of numerous truckloads of onions in interstate com- 
merce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying liability 
to complainant and asserting a set off, arising out of the same transac- 
tions, in the amount of $15,462.92. Complainant filed a reply denying 
respondent's claim for set off. 

Although the amount claimed in the formal complaint exceeds 
$3,000.00, the parties waived oral hearing and the shortened procedure 
provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is there- 
fore applicable. Under this procedure, the verified pleadings of the par- 
ties are considered a part of the evidence herein as is the Department's 
report of investigation. In addition, the parties were given the opportu- 
nity to file evidence in the form of sworn statements. Complainant did 
not file an opening statement. Respondent filed an answering statement 
and complainant filed a statement in reply. Complainant also filed a 
brief. 
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FINDINGS OF FACT 


1. Complainant, Fiesta Farms Cooperative, is a corporation whose ad- 
dress is P.O. Box 1606, Nyssa, Oregon. 

2. Respondent, Tamara Foods, Inc., is a corporation also trading as 
Sun Ring Foods, whose address is P.O. Box 23, Old Monroe, Missouri. At 
the time of the transactions involved herein, respondent was licensed 
under the Act. 

3. In the latter part of February, 1979, complainant and respondent 
entered into a verbal agreement calling for the sale by complainant to re- 
spondent of Sweet Spanish Yellow Onions grown on 40 acres of land. 
The purchase price was $3.00 per hundredweight, field run, less 5% tare 
and including a $.25 handling charge. In addition, it was agreed that re- 
spondent would purchase all No. 2 small onions (identified as a 3 in. and 
up onion of a no. 2 type grade) from complainant at $2.00 per hundred- 
weight for the 1979-1980 onion season. It was further agreed that the 
onions purchased from complainant would be loaded either into com- 
plainant’s or respondent cribs at complainant’s facility and that any 
cribs queued or stored for more than one or two days would be charged a 
storage fee of $2.50 per crib and be removed from complainant’s facili- 
ties within 30 days. 

4. Complainant shipped and respondent accepted 65 truck loads of 
field run onions in the total amount of 3,017,660 lbs. Forty-eight truck 
loads were shipped in August of 1979, 4 truck loads in October of 1979, 
1 truck load in March of 1980, and 12 truck loads in April of 1980. In ad- 
dition, complainant shipped and respondent accepted 9 truckloads of 
No. 2 onions, totaling 470,366 lbs. One truck load was shipped in Sep- 
tember of 1979, 2 in October 1979, 1 in November of 1979, and 5 in De- 
cember of 1979. 

5. Respondent made 16 payments to complainant on various dates 
from September, 1979, through September, 1980, in the total amount of 
$95,405.50. Complainant allocated $82,466.11 of respondent’s payment 
to the first approximately 2,537,422 lbs. of onions which represented 
shipments into the month of April, 1980. Complainant deducted a 5% 
tare in the amount of 150,883 lbs., which it valued at $4,526.49, result- 
ing in a claimed unpaid balance due on the April shipment of field run 
onions of $11,081.17. Complainant allocated $2,754.12 of respondent’s 
total payments to three truckloads of No. 2 onions shipped in September 
and October of 1979, and claimed a balance still due of $6,653.20 on 6 
truckloads totaling 332,660 lbs. of No. 2 onions shipped in November 
and December 1979. 

6. Respondent incurred crib, storage and repair charges on 434 cribs 
in the amount of $464.00; charges of $450.00 for 18 cribs, belonging to 
complainant which were not returned to complainant by respondent; a 
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charge of $1,802.50 for storage of 721 cribs of onions which were stored 
over 30 days; and $1,915.00 for 766 cribs of onions stored over 30 days. 
Complainant allocated respondent’s payments so as to fully cover these 
charges. 
7. The formal complaint was filed on July 28, 1980, which was within 
nine months after the case of action herein accrued. An amended formal 
complaint was filed on January 2, 1981. 


CONCLUSIONS 


Respondent admits the receipt and acceptance of the subject onions as 
set forth in the Findings of Fact. However, respondent alleges that the 
balance claimed due by complainant is incorrect for three reasons. First, 
respondent claims that the handling charges ($.25 per hundredweight 
on the total amount of field run onions) in the amount of $7,544.15 is 
unreasonable and that such charges were not agreed to by respondent. 
Second, respondent points out that complainant has charged respondent 
with interest at 18% per annum in the total amount of $4,753.77, and 
contends that such charges are not allowable. Third, respondent claims 
that crib storage charges in the amount of $3,165.00 are unreasonable. 
(Complainant’s total claim relative to crib storage, failure to return 
cribs, and for repair of cribs amounted to $5,413.50.) We will deal with 
each of these allegations in order. 

The contention between the parties in regard to the $.25 per hundred- 
weight handling charge on the 3,017,660 lbs. of field run onions is a 
closely balanced factual issue. The record reveals that two representa- 
tives from complainant and two representatives from respondent met 
together in the latter part of February 1979, and verbally agreed to the 
purchase and sale of the subject onions. The record contains sworn state- 
ments by the two representatives of complainant alleging that the $.25 
per hundredweight handling charge was a part of the original agree- 
ment. The record also contains sworn statements by respondent’s two 
representatives that the $.25 per hundred weight handling charge was 
not a part of the original agreement. Complainant’s president, Garry 
Bybee made a written memorandum of the February meeting which was 
signed only by him and which states nothing in regard to the $.25 per 
hundredweight handling charge. If there were nothing further in the 
record we would take this as conclusive evidence that complainant had 
failed to substantiate the handling charge as being a part of the original 
contract. However, the record reveals that complainant invoiced re- 


spondent on at least four occasions (August 20, 1979 — 585,340 Ibs.; Au- 
gust 27, 1979 — 1,588,520 lbs.; September 19, 1979 — 522,260 lbs.; and 
April 7, 1980 — 188,540 lbs.), and, in each case, set forth clearly on the 
invoice the $.25 per hundredweight charge for handling. In addition, the 
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record fails to disclose that respondent made any timely protest to these 
charges as set forth on complainant invoices. Considering all the circum- 
stances of the case we conclude that complainant has met its burden of 
proving that the $.25 per hundredweight handling charge was a part of 
the contract between the parties. 

Complainant also asserts that it is entitled to interest payments from 
respondent and these interest payments are set forth on complainant’s 
recap (exhibit C to the complaint) of the charges and payments as total- 
ing $4,753.77. However, there is no indication in the record that the 
parties expressly agreed to the claimed interest charges, and in view of 
the fact, that interest is awarded in connection with reparation orders 
we will not give effect to complainant’s unilateral assessment of interest 
in this case. 

Respondent complains that complainant has charged it with unreason- 
able crib storage charges. Respondent points out that no reference was 
made in the original complaint to a crib charge in the amount of 
$3,165.00 and that such charges were asserted for the first time in the 
amended complaint filed in January 1981. The record shows that the 
main substantive differences between the original complaint and the 
amended complaint are that the amended complaint gives respondent a 
credit for an additional $6,147.40 in payments, subtracts a 5% tare 
(thus, reducing respondent's payment liability), and adds $3,165.00 in 
additional crib storage charges. Respondent asserts that the crib storage 
charge was added in an effort to recoup the 5% tare which complainant 
conceded was due respondent. However, the memorandum of February 
28, 1979, signed by Garry Bybee states that it was agreed between the 
parties that “any cribs Queued or stored for more than a one or two day 
basis will be charged $2.50 per crib at Tamara Food or Sun Ring Food’s 
expense and shall be totally removed from the Fiesta Farms Cooperative 
facilities within 30 days.” In its statement in reply, complainant inter- 
prets this as meaning that there was a “$2.50 storage fee on onions 
stored more than 30 days.” Complainant submitted as an exhibit to its 
statement in reply a table showing the number of cribs loaded and cribs 
shipped on 27 dates extending from August of 1979, through April of 
1980. Such table was also included as an exhibit to the Department’s re- 
port of investigation. This table shows delays in the shipment of loaded 
cribs in an amount which is more than sufficient to account for the crib 
storage charges assessed by complainant. Respondent has not contended 
in this proceeding that the table submitted by complainant and attached 
to the report of investigation contains any substantive error. The record 
reveals that $1,250.00 of the amount claimed as crib storage charges is 
for 50 cribs not returned at $25.00 each. However, complainant in the 
statement in reply admits that 32 of the cribs were returned. Therefore, 
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we will allow complainant only $450.00 of the $1,250.00 claim for cribs 
not returned. This leaves $800.00 of the fee claimed by complainant 
which has not been substantiated and which we will allow as a part of re- 
spondent’s set off. 

Above, found that the entire amount of the interest charges claimed 
by complainant, or $4,753.77, should not be allowed. This amount to- 
gether with the $800.00 is unsubstantiated crib charges amounts to 
$5,553.77 which should be set off against the amounts due from re- 
spondent to complainant. Such amount deducted from the $17,734.37 
claimed by complainant leaves $12,180.60 as the amount due complain- 
ant from respondent. Respondent’s failure to pay complainant such 
amount is a violation of Section 2 of the Act for which reparation should 
be awarded to complainant with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $12,180.60, with interest at the rate of 13% 
per annum from May 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 


(No. 21,299) 


HORWATH AND Co., INC. a/tla GONZALES PACKING COMPANY CO. v. 
M F W TRUCKING INC., d/b/a TRIANGLE ENTERPRISES. PACA Dock- 
et No. 2-5811. Decided February 23, 1982. 
Purchaser— Admission of facts—Liability for purchase price 


Where respondent in its answer admitted it was the purchaser of the five trucks of toma- 
toes in question, respondent is liable to complainant the full purchase price of the to- 


matoes. 


George L. Aubrey, Presiding Officer. 
Matthew McInerney, Newport Beach, Calif., for complainant 
Respondent, pro s¢ 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seg.). A timely 
complaint was filed in which complainant seeks an award of reparation 
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against respondent in the amount of $20,239.35 in connection with 
transactions in interstate commerce involving five truckloads of toma- 
toes shipped from California to Texas. This case is a companion to that 
initiated by Bianchi & Sons Packing Co. against the same respondent by 
complaint of March 24, 1981, which has been assigned PACA Docket 
No. 2-5812. 

A copy of the Report of Investigation prepared by this Department 
was served upon the parties. A copy of the formal complaint was served 
upon respondent, which filed an answer thereto admitting most of the 
material allegations contained therein, and also admitting that the 
amount claimed was due to the complainant. Respondent’s answer de- 
nied that it was the responsible party in the transaction. 

Although the amount claimed in the formal complaint exceeds 
$3,000.00, the parties have waived an oral hearing. Therefore the short- 
ened procedure provided in PACA Rules of Practice at 7 CFR §47.20 is 
applicable. Under this procedure the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Department's Re- 
port of Investigation. The parties were given an opportunity to submit 
further evidence in the form of sworn statements. Complainant filed an 
opening statement, which was refused as untimely. Respondent filed no 
additional evidentiary statements. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is P.O. Box 58, Gon- 
zales, California. 

2. Respondent is a corporation whose address is P.O. Box 709, Selma, 
California. At the time of the transactions described herein respondent 
was licensed under the Act as a corporation trading as Triangle Enter- 
prises. Subsequent to the dates of the transactions described herein re- 
spondent advised of a corporate name change to M F W Trucking, Inc.; 
but it continues to trade as Triangle Enterprises or Triangle Internation- 
al. Respondent’s present PACA license reflects this name change. 

3. In the month of October 1980, complainant sold to respondent five 
truck loads of tomatoes, which were shipped from California loading 
points to respondent in Hidalgo, Texas and received and accepted by re- 
spondent at unknown times and dates. Shipments of October 11, 13, 
16 (two) and 18, 1980, were invoiced by complainant to respondent on 
an f.o.b. basis at, respectively, $6,132.20, $4,169.70, $6,014.85, 
$2,348.40 and $1,574.20 for a total invoice amount of $20,239.35. No 
part of this amount has been paid by respondent to complainant. 

4. Complainant filed a formal complaint to initiate this proceeding on 
March 23, 1981, within nine months of the accrual of its alleged cause of 
action. 
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CONCLUSIONS 


Respondent admits the amount due complainant as stated in the com- 
plaint. However, its answer contains the following: 


Respondent also states that terms of the sale were to col- 
lect and remit from buyer because complainant agreed 
that he would rather bill respondent than the buyer be- 
cause of buyers blue book rating. Complainant was fully 
aware of product going to North Star Sales in Hidalgo. No 
monies have yet been received by respondent from buyer 
there (sic) no monies have been forwarded to complainant: 


This reference to the Blue Book and to complainant’s reluctance to 
deal directly with the ultimate receiver supports complainant’s theory 
that this was a sale to respondent rather than to the third party, North 
Star Sales. More damaging to respondent’s defense is its admission to 
the truth of paragraphs 4 and 5 of the complaint. These allege five sales 
and truck shipments to respondent — not to any third party. 

Because of these admissions in the answer, we must conclude that re- 
spondent was the purchaser of the five trucks of tomatoes in question. 
Its failure to make full payment promptly of the purchase prices there- 
for is a multiple violation of section 2 of the Act for which reparation 
should be awarded. 


ORDER 


Within thirty days from the date of this order respondent shall pay to 
the complainant as reparation the amount of $20,239.35, with interest 
thereon at the rate of 13 percent annum from December 1, 1980, until 
paid. 

Copies of this order shall be served upon the parties. 
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(No. 21,300) 


JOHN MANNING & Co., INC. v. CENTRAL VIRGINIA PRODUCE CO. PACA 
Docket No. 2-5799. Decided February 23, 1982. 


Untimely rejection—Partial unloading—Acceptance—Breach of contract, 
failure to prove—Liability for purchase price—Reparation awarded 


Where respondent accepted the subject tomatoes, and failed to prove a breach of contract 
or damages resulting therefrom by complainant, respondent is liable to complainant 
the full adjusted purchase price of the tomatoes, which it shall pay with interest. 


Edward M. Silverstein, Presiding Officer. 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Kenneth W. Farrar, Lovington, Va., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). Complain- 
ant filed a timely complaint seeking a reparation awarded of $10,719.30 
against respondent in connection with one shipment of tomatoes in in- 
terstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying the debt 
alleged by complainant. 

Although the amount stated in the formal complaint exceeds 
$3,000.00, the parties have waived oral hearing and, therefore, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Under this procedure, the verified pleadings of 
the parties are considered a part of the evidence in the case as is the De- 
partment’s report of investigation. Additionally, the parties are given 
the opportunity to submit further evidence by way of verified state- 
ments. Complainant filed a verified opening statement, respondent filed 
a verified answering statement, and complainant filed a verified state- 
ment in reply. Complainant, also, filed a brief. 


FINDINGS OF FACT 
1. Complainant, John Manning & Co., Inc., is a corporation whose 
mailing address is P.O. Box 4668, Saticoy, California 93003. 


2. Respondent, Kenneth P. Davis, is an individual doing business as 
Central Virginia Produce Co. whose mailing address is P.O. Box 164, 
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Faber, Virginia 22938. At all pertinent times, respondent was licensed 
under the Act. 

3. On or about October 7, 1980, complainant sold a truckload of toma- 
toes to respondent, through Dock Case Brokerage, 1202 E. Third Street, 
Lehigh Acres, Florida 33936, for a total adjusted f.o.b. price of 
$10,719.30. The details are as follows: 


Unit 
Quantity Description Price Amount 


2-L Flats Pink Tomatoes 5x5 5.00 2,640.00 
2-L Flats Pink Tomatoes 5x6 5.00 3,960.00 
; F 

L 


528 | 
] 

3-L Flats Pink Tomatoes 6x6 9.00 3,402.00 
I 
| 


792 


? 
2 
378 


3-L Lugs Pink Tomatoes 6x7 8.00 432.00 
Palletizing 15 262.80 
Ryan #191579 22.50 
Chart #802.34 ie 


$10,719.30 


The original f.o.b. price was $12,471.30 but was adjusted after receipt 
of the tomatoes by respondent. 

4. The tomatoes were shipped on October 7, 1980, on a W. T. Goode 
truck whose North Carolina license number was 511912 and arrived on 
Saturday afternoon, October 11, 1980. Upon delivery, the tomatoes 
were unloaded from the W. T. Goode truck and reloaded on respondent's 
truck, except for 125 cartons. These 125 cartons were delivered to one of 
respondent's customers who rejected them because the tomatoes “were 
too ripe.” Respondent contacted the broker who arranged a $1.00 per 
carton adjustment with complaint. Respondent, also, was advised, by a 
competitor, to have the load federally inspected. Because Monday, Octo- 
ber 13, 1980, with a holiday and an inspector was not available on Octo- 
ber 14, 1980, the tomatoes were not inspected until October 15, 1980. 
The inspection certificate (D 382224) reflects that only 1,338 cartons of 
the 1,752 original cartons of tomatoes were loaded on a truck (Virginia 
license NO. TRH 67-654) whose refrigeration unit was operating and 
that the temperature of the tomatoes was 46°-50° F. The condition of 
the tomatoes was listed as follows: “Average approximately 28% light 
red or red and 71% soft and decay including 6% Bacterial Soft Rot or 
Watery Rot mostly in advanced stage (soft and decay ranges from 52 to 
86%).” 

5. Upon delivery of the tomatoes to the trucker in California, the 
driver (Kenneth Martin) told complainant they had “too much color,” but 
he accepted responsibility for them as being “in good order.” From 
Phoenix, Arizona, the driver notified respondent that the “tomatoes 
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were ripe.” Although the Ryan tape was misplaced by respondent, the 
temperature of the tomatoes, on inspection, indicates there was no ab- 
normal transportation conditions. 
6. A formal complaint was filed on April 21, 1981, which was within 
nine months of the date on which the cause of action accrued. 


CONCLUSIONS 


Respondent must be construed to have accepted the load of tomatoes 
since, not only did he fail to make a timely rejection of the load, but he 
also unloaded 125 cartons and delivered them to a customer. Saikhon v. 
Russell-Ward Co., 34 Agric. Dec. 1940 (1975). Since he accepted the to- 
matoes, respondent is liable for the adjusted agreed purchase price less 
any provable damages sustained as a result of any breach of contract by 
complainant. In both regards, respondent has the burden of proof. 
Sunny Ridge Farms vy. Edward Dilatush & Co., 30 Agric. Dec. 961 
(1971). 

The parties are in disagreement as to the terms of their contract as re- 
gards the ripeness of the tomatoes. However, even were we to decide this 
issue in respondent’s favor, it would not help him since he made no at- 
tempt to prove damages. Thus, the record contains no evidence upon 
which we could compute damages. See, Stockton Tomato v. Albee Toma- 
tv, 28 Agric. Dec. 1051 (1969). 


As noted above, respondent accepted the tomatoes and became liable 
for the full purchase price less proven damages resulting from a proven 
breach of contract by complainant. Having failed to prove damages, re- 
spondent is liable for the full adjusted purchase price, or $10,719.30. Re- 
spondent’s failure to pay complainant this amount is a violation of sec- 
tion 2 of the Act for which reparation, plus interest, should be awarded. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant $10,719.30 as reparation, with interest thereon at the rate 
of 13 per cent per annum from November 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 21,301) 


THE GARIN COMPANY v. NEW ENGLAND FARMS PACKING CO., INC. a/t/a 
DIMARE-NEW ENGLAND FARMS. PACA Docket No. 2-5817. De- 
cided February 26, 1982. 


Misrepresentation—Modification of contract, voided—Partial unloading, 
acceptance—Damages, failure to prove—Breach of contract, failure to 
prove—Reparation 


Where respondent misinformed complainant the inspection of the lettuce covered the en- 
tire load, where in fact, it only covered a part of the load, the modification of the 
original contract whereby complainant granted respondent an allowance, is hereby 
voided. Therefore, since respondent accepted the lettuce by unloading a portion of 
it, and where respondent failed to prove damages flowing from any breach of war- 
ranty by complainant, respondent is liable to complainant the original full contract 
price of the lettuce. 


George S. Whitten, Presiding Officer. 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
John E. Fedele, Dedham, Mass., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $4,016.00 in connection with a 
shipment of lettuce in interstate commerce. 

A copy of the report of investigation was served upon the parties. A 
copy of the formal complaint was served upon respondent which filed an 
answer thereto denying liability to complainant. 

Although the amount claimed in the formal complaint exceeds 
$3,000.00, the parties waived oral hearing, and the shortened method of 
procedure provided in section 47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to this procedure the verified pleadings of 
the parties are considered a part of the evidence in the case, as is the De- 
partment’s report of investigation. The parties were given an opportuni- 
ty to submit further evidence in the form of sworn statements. Com- 
plainant filed an opening statement, and respondent filed an answering 
statement. Both parties filed briefs. 
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FINDINGS OF FACT 


1. Complainant, The Garin Company, is a corporation whose address 
is P.O. Drawer 1731, Salinas, California. 

2. Respondent, New England Farms Packing Co., Inc., is a corpora- 
tion also trading as DiMare-New England Farms, whose address is 
81-86 New England Produce Center, Chelsea, Massachusetts. At the 
time of the transaction involved herein, respondent was licensed under 
the Act. 

3. On or about April 4, 1980, complainant sold and shipped to re- 
spondent, 1004 cartons of “Gordo” lettuce at $8.00 per carton, plus. 60 
per carton cooling and $20.00 for a temperature recorder, or a total price 
of $8,654.40, f.o.b. The bill of lading issued by complainant shows that 
the temperature range was to be maintained between 34° and 36°F., 
and that loading was completed at 7:15 p.m. on April 4, 1980. 

4. The truckload of lettuce arrived at respondent’s place of business at 
Chelsea, Massachusetts on the morning of April 9, 1980. At 11:20 a.m., 


a federal inspection was made of 400 cartons of the lettuce which re- 
vealed in relevant part as follows: 


Where 
Inspected: Bay 84 Applicant’s Whse. 


Products 

Inspected: Iceberg Type Lettuce in cartons branded, ‘Gordo Growers 
Exchange Inc. Salinas, Ca 93901, Produce of U.S.A’ Cartons 
marked with crayon, ‘24’. Inspector's count: 400 cartons. 


Condition 
Of Load: Stacked on pallets at above location. 


Condition 
Of Pack: Tight in layers. 


Temperature 
of Product: 45 - 47°F. 


Size: Fairly uniform. 


Quality: Clean, fairly well trimmed. Head Leaves [sic] green color. Av- 
erage 97% hard and firm, 3% fairly firm. No grade defects 


Condition: Heads or portions of heads not affected by condition defects 
are fresh and crisp. Wrapper Leaves: No decay. Head leaves: 
Damage by tipburn average 6%. Decay ranges from 1 to 8 
heads per carton (4 to 13%) average 9% Bacterial Soft Rot in 


advanced stages. 


Grade: Meets quality requirements but fails to grade U.S. No. 1, 
97% hard and firm only account of condition. 


Remarks: Applicant states above shipment identified as Lot # 4 0 4 7. 
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5. Complainant was promptly notified by respondent of the trouble 
with the load of lettuce. Subsequently, complainant was advised by re- 
spondent of the results of the federal inspection but was told by respond- 
ent that such inspection covered the entire truckload of lettuce. On the 
basis of this representation, complainant agreed to allow respondent 
$4.00 per carton off the price of the load of lettuce. Pursuant to this 
agreement respondent paid complainant $4,638.40 on May 20, 1980. 
6. An informal complaint was filed on January 13, 1981, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant contends that the allowance which it granted to respond- 
ent was based on a misrepresentation by respondent that the federal in- 


spection covered the entire load of lettuce whereas, in fact, it covered 
only 400 cartons out of the total of 1,004 cartons of lettuce on the truck. 
The record abundently supports complainant's position that there was 


such a misrepresentation. 

Respondent’s general manager, Charles B. Dolan, stated, in an affi- 
davit filed as respondent's answering statement, that the truck was un- 
loaded in order to make the entire load accessible for inspection, but was 
stored partly inside and partly outside respondent’s cooler. Mr. Dolan 
stated that the inspector was notified of the location of the lettuce when 
he arrived to make inspection and that he (Mr. Dolan) was not aware un- 
til the complaint was filed that the entire shipment was not inspected. 
Even though the misrepresentation is thus shown to have been uninten- 
tional a new agreement based thereon cannot be allowed to stand. Re- 
spondent had the responsibility for conveying correct information to 
complainant. The misinformation, though inadvertent, was material. 
Complainant cannot be held to a new agreement founded on incorrect 
information proceeding from respondent. Accordingly we find that the 
modification of the original contract whereby the $4.00 allowance was 
granted to respondent is voided. See Western Packing Co v. Consumers 
Produce Company of Pittsburgh, 36 A.D. 1579 (1977) and Victor Pro- 
duce & Kraut Co. v.S.& K Farms, Inc., 34 A.D. 1586 (1975). 

Since we cannot give effect to the contract modification entered into 
between the parties, the original contract must form the basis for our 
decision herein. Since respondent accepted the lettuce pursuant to such 
contract by unloading at least a portion of the lettuce from the truck, re- 
spondent became liable to complainant for the full purchase price there- 
of less any damages resulting from any breach of contract on the part of 
complainant. The amount of decay shown by the federal inspection at 
destination is certainly in excess of what is allowed under the good deliv- 
ery standards for lettuce. See 7 CFR 46.44 (2). However, we have held 
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under similar circumstances that the inspection of less than one half of a 
load of produce lacks probative value. Mutual Vegetable Sales v. Select 
Distributors, 38 A.D. 1359 (1979); Mario Saikhon v. Russell-Ward Co., 
Inc., 34 A.D. 1940 (1975). In addition, we note that even had respondent 
succeeded in proving a breach of contract on the part of complainant, 
since it failed to submit an accounting covering the resale of the lettuce, 
respondent has totally failed to submit sufficient evidence on which 
damages resulting from such breach could be computed, See Anthony 
Brokerage, Inc. v. The Auster Company, Inc., 38 A.D. 1643 (1979) and 
Genbroker Corp. v. Super Food Services, 38 A.D. 83 (1979). 

Since respondent accepted the lettuce and has failed to establish a 
breach on the part of complainant, respondent is liable to complainant 
for the full purchase price of the lettuce or $8,654.40, less the payment 
of $4,638.40, or a balance of $4,016.00. Respondent’s failure to pay com- 
plainant such amount is a violation of section 2 of the Act for which 
reparation should be awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant as reparation, $4,016.00, with interest thereon at the rate 
of 13% per annum from May 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 


(No. 21,302) 


LaMANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. HOULEHAN, INC. 
PACA Docket No. 2-5821. Decided February 26, 1982. 


Contract term—Protection through arrival—Price decline—Reparation 
awarded 


Where respondent reduced its payment to complainant in the amount of $857.00 because 
of a price decline, and where the price decline was only a dollar a carton amounting 
to $850.00, respondent is liable to complainant the balance due and owing of $7.00. 


George S. Whitten, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant sought an award of reparation 
against respondent in the total amount of $7,502.50 in connection with 
a shipment of lettuce in interstate commerce. Respondent later paid 
complainant $6,645.50 as an undisputed amount, reducing complain- 
ant’s claim herein to the amount of $857.00. 

A copy of the report of investigation was served upon the parties. A 
copy of the formal complaint was served upon respondent which filed an 
answer thereto denying liability to complainant. 

Although the amount claimed in the formal complaint exceeds 
$3,000.00, the parties waived oral hearing, and the shortened method of 
procedure provided in section 47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to this procedure, the verified pleadings of 
the parties are considered a part of the evidence in the case, as is the De- 
partment’s report of investigation. The parties were given an opportuni- 
ty to submit further evidence in the form of sworn statements, however, 
neither party did so. Neither party filed a brief. 

FINDINGS OF FACT 

1. Complainant, LaMantia-Cullum-Collier Enterprises, Inc., is a 
corporation whose address is P.O. Box 974, Weslaco, Texas. 

2. Respondent, Houlehan, Inc., is a corporation whose address is 9233 
Ward Parkway, Suite 225, Kansas City, Missouri. At the time of the 
transaction involved herein, respondent was licensed under the Act. 

3. On or about November 6, 1980, complainant sold to respondent one 
truckload containing 850 cartons of lettuce at $8.00 per carton, plus 
brokerage of $127.50, cooling in the amount of $552.50, and a Ryan re- 
corder in the amount of $22.50, for a total invoice price of $7,502.50 
f.o.b., with price protection through arrival. Complainant shipped the 
subject lettuce on November 6, 1980, from a loading point in the State of 
Texas to respondent in Kansas City, Missouri. Such lettuce arrived on 
November 10, 1980, and was accepted by respondent. 

4. Between November 6, 1980, and November 10, 1980, there was a 
f.o.b. price decline of $1.00 per carton applicable to the subject lettuce. 

5. Respondent has paid complainant $6,645.50. 

6. The formal complaint was filed on April 3, 1981, which was within 
nine months after the cause of action alleged herein accrued. 
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CONCLUSIONS 


The parties herein agree that the contract relative to the subject let- 
tuce specified that respondent was to receive price protection through 
arrival. Respondent, in its answer, submitted copies of Market News Re- 
ports covering various western shipping points and generally showing a 
$1.00 price decline between Thursday, November 6, and Monday, 
November 10, 1980, for iceberg type cartons of lettuce, size 24s, sold 
without reference to grade. Subsequent to the filing of the answer by re- 
spondent, complainant made no further submissions in this proceeding 
and consequently has not taken issue with the validity of the evidence 
submitted by respondent. We conclude that the evidence shows that 
there was a decline of $1.00 in the f.o.b. price applicable to the subject 
lettuce. Since 850 cartons of lettuce were sold and shipped by complain- 
ant to respondent, respondent’s liability should be reduced by $850.00. 
However, respondent in paying on complainant’s original invoice, re- 
duced the amount of its payment by $857.00. Consequently there re- 
mains due and owing to complainant from respondent the amount of 
$7.00. Respondent’s failure to pay complainant such amount is a viola- 
tion of section 2 of the Act for which reparation should be awarded to 
complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $7.00, with interest thereon at the rate of 13 
percent per annum from December 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 21,303) 


GERALD E. MANN v. MANUEL GUAJARDO d/b/a GUAJARDO PRODUCE AND 
SON. PACA Docket No. 2-5758. Decided February 26, 1982. 


Allowances, failure to prove—Breach of warranty, failure to prove— 
Liability for full contract price 


Where respondent failed to prove complainant gave respondent an allowance covering part 
of the watermelons due to overripeness and bruising, and where respondent also 
failed to submit evidence to prove a breach of warranty by complainant, respondent 
is liable to complainant the entire contract price of the watermelons. 


Andrew Y. Stanton, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $3,229.80 in connection with the 
sale of a truckload of watermelons in interstate commerce. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent. Respondent filed an answer thereto, denying 
hability to complainant. 

Although the amount claimed as damages in the formal complaint ex- 
ceeds $3,000.00, oral hearing was waived by the parties. Accordingly, 
the shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR 47.20) is applicable. Pursuant to such proce- 
dure, complainant filed an opening statement. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Gerald E. Mann, is an individual whose address is 
Drawer Y, Hidalgo, Texas. 

2. Respondent, Manuel Guajardo d/b/a Guajardo Produce & Son, is an 
individual whose address is 1500 South Zarzamora Street, Stall 19, San 
Antonio, Texas. At the time of the transaction involved herein, respond- 
ent was licensed under the Act. 

3. On July 31, 1980, complainant sold to respondent a truckload of 
Jubilee striped watermelons consisting of 46,140 pounds at $.07 per 
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pound delivered. The watermelons were shipped from Mississippi in 
interstate commerce to respondent and arrived on August 2, 1980. 
4. Upon arrival at respondent’s warehouse, respondent obtained a fed- 
eral inspection, which revealed the following, in pertinent part: 
x kK & ©. XR 


Trailer Lic. Miss. 13568 
x**wkekKk xk 


Condition of 

Equipment: Open Top. 

Products 

Inspected: Long Striped Watermelons with no distinguishing marks. 
Applicant states approximately 2,000 melons, Mississippi 
stock. 

Condition 

of Load: Through lengthwise Bulk load, 8 to 11 rows. Load approxi- 
mately 4 feet high. 

Temperature 

of Product: Various locations 72 to 76° F. 

Condition: Firm. Averages 1% broken melons. Averages 1% damaged 
by sunburn. Averages 3% damaged by bruising. Averages 
2% overripe. No decay. 

Remarks: Inspection and certificate restricted to five upper layers of 
load. 


5. Respondent accepted the watermelons, but has failed to pay any 
part of the contract price of $3,229.80. 

6. A formal complaint was filed on January 26, 1981, which was 
within nine months from the time the cause of action herein accrued. 


CONCLUSIONS 


It is clear that respondent accepted the watermelons, as respondent 
does not deny complainant’s allegation of acceptance nor allege a rejec- 
tion. Numerous cases have held that once produce is accepted by a buyer, 
he is liable for the full contract price less damages sustained througn any 
breach of warranty or contract by the seller. The buyer bears the burden 
of proving both the breach and damages by a preponderance of the evi- 
dence. J-B Distributing Co. v. M. Levin & Co. and J. J. Distributing, 39 
A.D. 713 (1980). 

The record contains a federal inspection certificate representing an in- 
spection of the watermelons immediately upon arrival at respondent’s 
on August 2, 1980, which shows that the condition of the watermelons 
at that time was quite good. According to section 14 (a) of the Act (7 
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U.S.C. 499n (a) ), federal inspection certificates are to be considered 
“prima-facie evidence of the truth of the statements therein contained.” 
However, such evidence can be rebutted if a preponderance of the evi- 
dence in the record leads to a different conclusion. 

Respondent argues that the federal inspection was in error, as the wa- 
termelons were poor in both quality and condition. As proof, respondent 
asserts that writing on complainant’s shipping order No. 79M shows 
that complainant gave it an allowance of 2,500 pounds due to overripe- 
ness and bruising. Respondent also asserts that complainant sent one of 
its agents, named Tiger, to check the shipment, and he found it to be in 
poor condition. In addition, respondent claims that three of respondent’s 
buyers, Mr. Tillman, Mr. Karan of Consolidated Produce, and Mr. 
Bowling of Bowling Produce, refused to purchase any of complainant’s 
watermelons. 

Complainant, in its opening statement, insists that no allowance was 
given to respondent covering 2,500 pounds due to overripeness and 
bruising, and states that the writing to that effect on its shipping order 
No. 79M was done by respondent without complainant’s authorization. 
Complainant also denies that the watermelons were found be be bad by 
any its agents, as Tiger, to whom respondent makes reference, was 
actually employed by another firm at the time and, moreover, found 
nothing wrong with the watermelons. 

Respondent’s claims concerning the alleged allowance from complain- 
ant and the findings of complainant's alleged agent, Tiger, have little, if 
any, evidentiary support. Respondent’s contention that its buyers did 
not want the watermelons because of their poor quality and condition 
cannot be given substantial weight in the absence of affidavits from 
those buyers attesting to the truth of such contention. We conclude, 
therefore, that the preponderance of the evidence is overwhelmingly in 
favor of complainant’s position that the watermelons were in satisfac- 
tory condition. Accordingly, respondent has failed to meet its burden of 
proving a breach of contract or warranty by complainant, and is liable 
for the entire contract price of $3,229.80. Respondent’s failure to pay 
$3,229.80 to complainant is a violation of section 2 of the Act, for which 
reparation should be awarded, with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $3,229.80, with interest thereon at the rate 
of 13 per cent per annum from September 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 
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MISCELLANEOUS REPARATION DECISIONS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 21,304) 


PETE PAPPAS & SONS, INC. v. PIONEER PRODUCE Co., INC. PACA 
Docket No. 2-5916. Order issued February 19, 1982. 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 
AND NOTICE TO SHOW CAUSE 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed on December 14, 1981. Complainant seeks to re- 
cover $4,042.00 which amount is alleged to be the total purchase price 
for tomatoes and potatoes sold to and accepted by respondent. Respond- 
ent filed an answer to the formal complaint on January 4, 1982, admit- 
ting that $3,642.00 of the amount claimed by complainant was due and 
owing to complainant on account of the transaction(s) involved herein. 

Section 7 (a) of the Act (7 U.S.C. 499g (a) ) provides in part: 


If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admitted 
liability for a portion of the amount claimed in the com- 
plaint as damages, the Secretary. . . may issue an order di- 
recting the respondent to pay the complainant the undis- 
puted amount. . . leaving the respondent's liability for the 
disputed amount for subsequent determination. 


Accordingly, under the authority of the above quoted section, respond- 
ent shall pay to complainant, as an undisputed amount, $3,642.00. Pay- 
ment of this amount shall be made within 30 days from the date of this 
order with interest thereon at the rate of 13 percent per annum from 
April 30, 1981, until paid. 

In its answer respondent alleged that it had already paid the $400.00 
remaining balance of complainant’s claim. Therefore, complainant shall 
have ten days from receipt of this notice to show cause why its com- 
plaint should not be dismissed. 

Copies of this order shall be served upon the parties. 
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(No. 21,305) 


Six L’S PACKING CO., INC. v. C. SALADINO AND SON. PACA Docket No. 
2-5918. Order issued February 19, 1982. 


ORDER REQUIRING PAYMENT OF 
UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed on September 29, 1981. Complainant seeks to re- 
cover $33,731.50 which amount is alleged to be the total purchase price 
for tomatoes sold to and accepted by respondent. Respondent filed an 
answer to the complaint on December 29, 1981, admitting that 
$20,895.50 of the amount claimed by complainant was due and owing to 
complainant on account of the transaction(s) involved herein. 

Section 7 (a) of the Act (7 U.S.C. 499g (a) ) provides in part: 


If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admitted 
liability for a portion of the amount claimed in the com- 
plaint as damages, the Secretary . . . may issue an order di- 
recting the respondent to pay the complainant the undis- 
puted amount .. . leaving the respondent's liability for the 
disputed amount for subsequent determination. 


Accordingly, under the authority of the above quoted section, respond- 
ent shall pay to complainant, as an undisputed amount, $20,895.50. 
Payment of this amount shall be made within 30 days from the date of 
this order with interest thereon at the rate of 13 percent per annum 
from July 31, 1981, until paid. 

Respondent’s liability for payment of the disputed amount is left for 
subsequent determination in the same manner and under the same pro- 
cedure as if no order for the payment of the undisputed amount had been 
issued. 

Copies of this order shall be served upon the parties. 
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REPARATION ORDERS — ADMISSION OF LIABILITY 


(No. 21,306) 


DON I. MATELSON d/b/a NEW DAY DISTRIBUTORS v. FRUIT UNLIMITED, 
INC, PACA Docket No. 2-5925. Reparation of $5,474.75 
with 13 percent interest from August 1, 1981, awarded complain- 
ant against respondent in order issued February 24, 1982. 


(No. 21,307) 


SILVER CREEK PACKING COMPANY, INC. vu. FRUIT UNLIMITED, 
INC, PACA Docket No. 2-5926. Reparation of $28,967.10 
with 13 percent interest from September 1, 1981, awarded com- 
plainant against respondent in order issued February 25, 1982. 


(No. 21,308) 


HARDEN FARMS OF CALIFORNIA v. FRUIT UNLIMITED, INC. PACA 
Docket No. 2-5927. Reparation of $4,495.20 with 13 percent in- 
terest from July 1, 1981, awarded complainant against respondent 
in order issued February 25, 1982. 


(No. 21,309) 


CAL-CEL MARKETING, INC. v. FRUIT UNLIMITED, INC. PACA Docket 
No. 2-5928. Reparation of $3,020.00 with 13 percent interest 
from July 1, 1981, awarded complainant against respondent in 
order issued February 25, 1982. 


(No. 21,310) 


D’ARRIGO BROS, CO. OF CALIFORNIA v. FRUIT UNLIMITED, INC. PACA 
Docket No. 2-5929. Reparation of $2,163.00 with 13 percent in- 
terest from September 1, 1981, awarded complainant against re- 
spondent in order issued February 25, 1982. 


(No. 21,311) 


TEIXEIRA FARMS, INC. v. FRUIT UNLIMITED, INC. PACA Docket No. 
2-5930. Reparation of $4,111.75 with 13 percent interest from 
August 1, 1981, awarded complainant against respondent in order 
issued February 26, 1982. 
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STAY ORDERS 


(No. 21,312) 


CHICAGO OXFORD COMPANY v. TUCHTEN-ALTMEN COMPANY and 
STADELMAN FRUIT, INC. PACA Docket No. 2-5669. Order is- 
sued February 18, 1982. Complainant filed petition to reargue, 
respondent has 15 days to file an answer to the petition. According- 
ly, the order of January 5, 1982, is hereby stayed. 


(No. 21,313) 


MANA-HILL PACKING Co., INC. v. BILL RUSSELL ENTERPRISES, 
INC. PACA Docket No. 2-5905. Order issued February 19, 
1982. Proceeding stayed pending resolution of bankruptcy pro- 
ceeding. 


(No. 21,314) 


CAAMANO BROS., INC. v. HARBOR BANANA DISTRIBUTORS, INC. a/t/a 
WHOLESALE FRESH FOODS. | PACA Docket No. 2-5878. Order 
issued February 22,1982. Proceeding stayed pending resolution of 
bankruptcy proceeding. 


(No. 21,315) 


DEL MONTE BANANA COMPANY v. HARBOR BANANA DISTRIBUTORS, INC. 
altla WHOLESALE FRESH _ FOODS. PACA Docket No. 
2-5887. Order issued February 22, 1982. Proceeding stayed 
pending resolution of bankruptcy proceeding. 


(No. 21,316) 


MAZZIE FARM SALES, INC. v. HARBOR BANANA DISTRIBUTORS, INC. a/t/a 
WHOLESALE FRESH FOODS. PACA Docket No. 2-5880. Order 
issued February 22,1982. Proceeding stayed pending resolution of 
bankruptcy proceeding. 
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DENIAL OF PETITION TO REOPEN 


(No. 21,317) 


PHILLIP RICHARD WELLER d/b/a RICHARD WELLER v. WILLIAM P. 
GEORGE d/b/a WILLIAM ‘KING’ GEORGE. PACA Docket No. 
2-5773. Order issued February 24, 1982. Respondent’s Peti- 
tion to Reopen hearing untimely filed, petition denied. 


ORDERS OF DISMISSAL 
(No. 21,318) 


AYALA & SONS PRODUCE Co. v. J.D. (JOHNNY) LOWE, JR., CO., 
INC. PACA Docket No. 2-5854. Order issued February 4, 
1982. Settlement between the parties. 


(No. 21,319) 


UNITED POTATO DISTRIBUTORS, INC. v. POTATO SALES COMPANY, 
INC. PACA Docket No. 2-5892. Order issued February 24, 
1982. Respondent made full payment to complainant, complain- 
ant authorized dismissal of complaint. 


(No. 21,320) 


PACKERS SALES ASSOCIATES, INC. v. PROJECT TRADEWINDS, 
INC. PACA Docket No. 2-5308. Order issued February 18, 
1982. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation of $6,575.00 
against respondent in connection with a transaction in interstate com- 
merce involving a truckload of chilled citrus fruit. A copy of the formal 
complaint was served upon respondent, and respondent has filed an 
answer thereto. 

Complainant, Packers Sales Associates, Inc., is a corporation whose 
address is P.O. Box 1153, Fairfield, Connecticut. Respondent, Project 
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Tradewinds, Inc., is a corporation whose address is P.O. Box 47-1266, 
Miami, Florida. Respondent was operating subject to license under the 
Act at the time of the transaction involved herein. 

Prior to the oral hearing in this proceeding, the Department was ad- 
vised that respondent had filed in the United States District Court, 
Southern District of Florida, a voluntary petition for reorganization pur- 
suant to Chapter XI of the Bankruptcy Act (11 U.S.C 701-799), Docket 
No. 79-573-BK-NCR. The Department also was advised that a dis- 
charge in the bankruptcy proceeding would be a release of the claim be- 
fore the Department. 

Since Bankruptcy Rule 11-44 provided for an automatic stay against 
continuing an action involving a debt once a party had filed a petition of 
bankruptcy under Chapter XI, the reparation proceeding was continued 
until the Department received proper notification that the Chapter XI 
proceeding had been closed, dismissed, or converted to straight bank- 
ruptcy, or that the debts had been discharged through confirmation of a 
Plan of Arrangement, on June 5, 1979. 

On September 24, 1981, inasmuch as no further information had been 
received from either party, the complainant was given 20 days to show 
cause why its complaint should not be dismissed. Its response indicated 
that it desired to maintain the reparation action because “the officers of 
Project Tradewinds are currently doing business under another name.” 


However, complainant does not dispute the assumption that its alleged 
indebtedness was discharged in the respondent’s bankruptcy. Since com- 
plainant did not dispute the fact of the discharge, it is taken to be true. 
Thus, the complaint must be dismissed. 

The Complaint is dismissed. 

Copies hereof shall be served upon the parties. 


(No. 21,321) 


SYMMS FRUIT RANCH, INC. v. ARIZONA FRESH Foops, INC. PACA 
Docket No. 2-5876. Order issued February 19, 1982. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.) herein- 
after “the Act”. A timely complaint was filed in which complainant seeks 
an award of reparation against respondent in the amount of $62,817.07 
in connection with a transaction in interstate commerce involving 14 
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truckloads of apples shipped from the state of Idaho to the state of Ari- 
zona. 

A copy of the formal complaint was served upon respondent, which 
filed an answer thereto denying any indebtedness to complainant, and 
also denying receipt of any perishable agricultural commodities from 
complainant as alleged in the complaint. 

By letter dated December 21, 1981, received by the Hearing Clerk on 
the December 28, 1981, counsel for complainant advised that the claim 
or claims which are the subject matter of this proceeding have been re- 
duced to judgement in favor of complainant against respondent in the 
Superior Court of Arizona, Maricopa County, said judgment having been 
entered on October 20, 1981. 

Section 5 (b) of the Act states, with respect to the liability of a commis- 
sion merchant, dealer, or broker for the violation of any provision of sec- 
tion 2 of the Act, as follows: 


(b) Such liability may be enforced either (1) by complaint 
to the Secretary as hereinafter provided, or (2) by suit in 
any court of competent jurisdiction; but this section shall 
not in any way abridge or alter the remedies now existing 
at common law or by statute, and the provisions of this Act 
are in addition to such remedy. 


The ambiguous “either ... or” in the first clause of the above quoted 
section of the Act has been construed as an exclusive disjunction. That 
is, a complaint for reparation may not be maintained before the Secre- 
tary of Agriculture if the complainant has elected to pursue that claim in 
another court. See Southland Produce Co. v. R. Belson Company, 29 
A.D. 614 (1970); Ritter & Lenhoff v. Phillips Packing Company, Inc., 15 
A.D. 744 (1956). By reducing its claim to a state court judgement com- 
plainant here has made a final election of remedies. Accordingly, the 
PACA complaint must be, and hereby is, dismissed. 

Copies of this order shall be served upon the parties. 
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REPARATION DEFAULT DECISIONS-(RD) ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 21,322) 
CROSETTI FROZEN Foops INC. v. T.J.L. ENTERPRISES INC. PACA 
Docket No. RD-81-364. Reparation of $31,849.56 with 13 per- 


cent interest from September 1, 1981, awarded complainant 
against respondent in order issued February 8, 1982. 


(No. 21,323) 


KING SALAD AVOCADO CO. INC. v. PRECIOSA PACKING HOUSE INC. 
PACA Docket No. RD-82-2. Reparation of $15,288.00 with 13 
percent interest from May 1, 1981, awarded complainant against 
respondent in order issued February 8, 1982. 


(No. 21,324) 


MANA-HILL PACKING Co., INC. v. PRECIOSA PACKING HOUSE, 
INC. PACA Docket No. RD-82-3. Reparation of $25,500.75 
with 13 percent interest from July 1, 1981, awarded complainant 
against respondent in order issued February 8, 1982. 


(No. 21,325) 


Woopy’s TOMATO CORP. v. PRECIOSA PACKING HOUSE INC. PACA 
Docket No. RD-82-5. Reparation of $1,706.00 with 13 percent 
interest from June 1, 1981, awarded complainant against respond- 
ent in order issued February 8, 1982. 


(No. 21,326) 


APACHE TOMATO CO. INC. v. FARM FRESH PRODUCE Co. PACA Dock- 
et No. RD-82-6. Reparation of $8,377.20 with 13 percent in- 
terest from August 1, 1981, awarded complainant against respond- 
ent in order issued February 9, 1982. 


(No. 21,327) 

TOMATOES INC. v. FARM FRESH PRODUCE Co. PACA Docket No. 
RD-82-7. Reparation of $38,797.50 with 13 percent interest 
from July 1, 1981, awarded complainant against respondent in or- 
der issued February 9, 1982. 
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(No. 21,328) 


KELLERS’ WAPATO FRUIT Co. INC. v. RUSSELL E. ELLIS and BELINDA G. 
ELLIS d/b/a RAY COSTA BROKERAGE CO. PACA Docket No. 
RD-82-8. Reparation of $4,845.40 with 13 percent interest 
from March 1, 1981, awarded complainant against respondent in 
order issued February 9, 1982. 


(No. 21,329) 


SUN WORLD INTERNATIONAL, INC. v. WATERMILL EXPORT, INC. PACA 
Docket No. RD-82-9. Reparation of $67,488.90 with 13 percent 
interest from July 1, 1981, awarded complainant against respond- 
ent in order issued February 9, 1982. 


(No. 21,330) 


CAL-VEG SALES INC. v. NIELSEN PRODUCE Co. PACA Docket No. 
RD-82-10. Reparation of $13,270.50 with 13 percent interest 
from May 1, 1981, awarded complainant against respondent in or- 
der issued February 10, 1982. 


(No. 21,331) 


TRIPLE-S-PACKERS, INC. v. SPRINGFIELD TOMATO, INC. PACA Docket 


No. RD-82-11. Reparation of $11,812.00 with 13 percent inter- 
est from July 1, 1981, awarded complainant against respondent in 
order issued February 10, 1982. 


(No. 21,332) 


CAL-CEL MARKETING, INC. v. JOHN KAPER. PACA Docket No. 
RD-82-12. Reparation of $24,381.25 with 13 percent interest 
from March 1, 1981, awarded complainant against respondent in 
order issued February 10, 1982. 


(No. 21,333) 


ABATTI PRODUCE INC. v. SINGH PRODUCE OF NEW MEXICO INC. alt/a 
ALEXANDERS WHOLESALE PRODUCE. PACA Docket No. 
RD-82-13. Reparation of $1,545.00 with 13 percent interest 
from April 1, 1981, awarded complainant against respondent in or- 
der issued February 10, 1982. 





MISCELLANEOUS 
Cite as 41 A.D. 355 


(No. 21,334) 


LAMANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. PRECIOSA PACKING 
HOUSE INC. PACA Docket No. RD-82-14. Reparation of 
$8,480.00 with 13 percent interest from July 1, 1981, awarded 
complainant against respondent in order issued February 11, 1982. 


(No. 21,335) 


TIP TOP GROWERS AND PACKERS v. PRECIOSA PACKING HOUSE, 
INC. PACA Docket No. RD-82-15. Reparation of $26,088.50 
with 13 percent interest from February 1, 1981, awarded complain- 
ant against respondent in order issued February 11, 1982. 


(No. 21,336) 


BLUE RIDGE MARKET OF VA. INC. v. SUNSHINE SALAD Co. INC. PACA 
Docket No. RD-82-16. Reparation of $4,050.00 with 13 percent in- 
terest from August 1, 1981, awarded complainant against respond- 
ent in order issued February 11, 1982. 


(No. 21,337) 


FANCEE FARMS, INC. v. JOHN KAPER. PACA Docket No. 
RD-82-17. Reparation of $33,038.60 with 13 percent interest 
from June 1, 1981, awarded complainant against respondent in or- 
der issued February 11, 1982. 


(No. 21,338) 


PETE PAPPAS AND SONS INCORPORATED v. RICH-PAC PRODUCE, 
INC. PACA Docket No. RD-82-30. Reparation of $9,224.25 
with 13 percent interest from June 1, 1981, awarded complainant 
against respondent in order issued February 11, 1982. 


(No. 21,339) 


UNIVERSE CORPORATION v. HARVEST PRODUCE INC. | PACA Docket 
No. RD-82-18. Reparation of $3,170.00 with 13 percent in- 
terest from June 1, 1981, awarded complainant against respondent 
in order issued February 12, 1982. 


(No. 21,340) 


GRIFFIN & BRAND OF MCALLEN, INC. v. MILLERS BROKERAGE 
INC. PACA Docket No. RD-82-19. Reparation of $7,113.50 
with 13 percent interest from June 1, 1981, awarded complainant 
against respondent in order issued February 12, 1982. 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 41 A.D. 356 


(No. 21,341) 


HORWATH & ASSOCIATES INC, v. JAMES P. MORENO d/b/a VEG-PRO DIS- 
TRIBUTORS., PACA Docket No. RD-82-20. Reparation of 
$37,639.55 with 13 percent interest from August 1, 1981, awarded 
complainant against respondent in order issued February 12, 1982. 


(No. 21,342) 


Wooby’s TOMATO CORP. v. PETE SINGH PROD. INC. | PACA Docket No. 
RD-82-21. Reparation of $4,352.00 with 13 percent interest 
from June 1, 1981, awarded complainant against respondent in or- 
der issued February 12, 1982. 


(No. 21,343) 


H. HALL & Co. INC. v. NIELSEN PRODUCE CO. PACA Docket No. 
RD-82-22. Reparation of $2,047.50 with 13 percent interest 
from June 1, 1981, awarded complainant against respondent in or- 
der issued February 16, 1982. 


(No. 21,344) 


JOHNSTON-GIBSON SALES COMPANY v. CARL D. NIELSEN and LEADELL 
(LEE) D. NIELSEN d/b/a NIELSEN PRODUCE Co. PACA Docket No. 
RD-82-24. Reparation of $4,956.00 with 13 percent interest 
from July 1, 1981, awarded complainant against respondent in or- 
der issued February 16, 1982. 


(No. 21,345) 


ACTION PRODUCE v, SINGH PRODUCE OF NEW MEXICO INC. a/t/a ALEX- 
ANDERS WHOLESALE PRODUCE, PACA Docket No. 
RD-82-25. Reparation of $2,904.10 with 13 percent interest 
from May 1, 1981, awarded complainant against respondent in or- 
der issued February 16, 1982. 


(No. 21,346) 


TANAKA BROTHERS FARMS, INC. v. WESTERN FRUIT, INC. PACA 
Docket No. RD-82-26. Reparation of $12,895.50 with 13 per- 
cent interest from October 1, 1981, awarded complainant against 
respondent in order issued February 16, 1982. 





MISCELLANEOUS 
Cite as 41 A.D. 357 


(No. 21,347) 


SOUTHLAND FARMS, INC. v. PRECIOSA PACKING HOUSE, INC. PACA 
Docket No. RD-82-27. Reparation of $7,425.00 with 13 percent 
interest from July 1, 1981, awarded complainant against respond- 
ent in order issued February 17, 1982. 


(No. 21,348) 


WILSON MUSHROOM Co. v. J & L PRODUCE, INC. PACA Docket No. 
RD-82-28. Reparation of $8,346.55 with 13 percent interest 
from July 1, 1981, awarded complainant against respondent in or- 
der issued February 17, 1982. 


(No. 21,349) 


BLACKWELL PRODUCE COMPANY v. NIELSEN PRODUCE CO. PACA 
Docket No. RD-82-29. Reparation of $8,389.50 with 13 percent 
interest from May 1, 1981, awarded complainant against respond- 
ent in order issued February 17, 1982. 


MISCELLANEOUS REPARATION DEFAULT (RD) ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 21,350) 


LE ROY DYAL, JR., INC. v. PHILLIP R. WELLER d/b/a RICHARD 
WELLER. PACA Docket No. RD-81-357. Order issued February 
18, 1982. 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.), the respondent failed to 
file a timely answer. However, prior to the issuance of a Default Order, 
respondent filed a motion to reopen the proceeding after default and al- 
low the filing of an answer pursuant to section 47.25 of the Rules of 
Practice (7 CFR 47.25 (e) ). 

The record has been carefully considered and it is concluded that the 
motion to reopen was filed within a reasonable time, and that good rea- 
son has been shown why the relief requested in the motion should be 
granted. Mendelson-Zeller Co. v. United Fruit Distributors, 16 A.D. 790 
(1957). Accordingly, respondent’s default in the filing of an answer is set 





358 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 41 A.D. 358 


aside, and respondent is hereby given 10 days from receipt of this order 
within which to file an answer to the complainant. 


ORDERS OF DISMISSAL 
(No. 21,351) 


ENGLUND EQUIPMENT COMPANY v. DANNY LEWIS YOUNG d/b/a HUGH 
YOUNG PRODUCE & COMPANY. PACA Docket No. RD-79- 
41. Order issued February 18, 1982. Respondent tendered 


check to complainant in full settlement, complainant authorized 
dismissal of complaint. 


(No. 21,352) 


MEYER TOMATOES v. PRECIOSA PACKING HOUSE. | PACA Docket No. 
RD-82-4. Order issued February 24, 1982. Respondent paid 
complainant in full, complainant authorized dismissal of complaint. 





CUMULATIVE SUBJECT INDEX 
FEBRUARY 1982 


AGRICULTURE MARKETING ACT OF 

AGRICULTURE DECISIONS 

INTERIM RELIEF 

Denied 

PETITION FOR RELIEF 

Of New England Milk Marketing Order No. 1, denied 
RECONSIDERATION 

Denial of petition 

WITHDRAWAL OF PETITION 

im KOCUEHU DY POUTIONGS os oa. osc.sas ak SASS oe eee 

AGRICULTURE MARKETING ACT OF 

AGRICULTURE DECISIONS 

STAY ORDER 

Removal of, prior order reinstated 

ANIMAL WELFARE 

AGRICULTURE DECISIONS 

CIVIL PENALTY 

Of $500.00 — Consent 

Of $1,000.00 — Consent 

LICENSE 

Dealer, must obtain license within nine months 

FEDERAL MEAT INSPECTION ACT 

AGRICULTURE DECISIONS 

PREPARATION, SALE AND/OR TRANSPORTATION 

Of beef tongues adulterated with excessive water 


SANCTION 


Withdrawal and denial of inspection service for six months (held 


in abeyance) 


Withdrawal and denial of inspection service for two years (held 
in abeyance) 





CUMULATIVE SUBJECT INDEX 


FEDERAL MEAT INSPECTION ACT—Cont. 


Agriculture Decisions—Cont. 


STAY ORDER 
Order lifting 
HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 
CIVIL PENALTY 
Of $750.00 — Consent 
Of $1000.00 — Consent 
Of $2000.00 — Consent 
DISQUALIFICATION 


From judging or managing any horse show/exhibition/sale or 
auction 


From showing or exhibiting horses 
REMAND ORDER 


Case remanded to Administrative Law Judge further initial de- 
cision 


SANCTION 

One year disqualification 

SORED HORSE 

Showing and exhibition of 

STAY ORDER 

Pending judicial review 

PACKERS AND STOCKYARDS ACT, 1921 

AGRICULTURE DECISIONS 

ACCOUNTS AND RECORDS 

Fully and correctly disclose all transactions .... 64,69, 72,78, 80, 264, 268, 270, ; 


ACCOUNTS OF SALE OR PURCHASE 


Failure to show true and correct names of purchasers ...... 


Failure to show true and correct weight and prices ............ 0000 cece eeuee 270 
APPLICATION FOR REGISTRATION 


Not denied 





CUMULATIVE SUBJECT INDEX 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
PAGE 
BONDING REQUIREMENT 


Violation of 60, 76, 85, 258, 266, 272 
CHECKS OR DRAFTS 


Issuing drafts for payment without obtaining express written 
agreement prior tothe transactio#i'.'....cu iu Soe See) See GLI 262 


Issuing insufficient funds checks . 64, 158, 266, 268, 274, < 
CIVIL PENALTY 

Of $500.00 

Of $1,000.00 

Of $1,500.00 

Of $2,500.00 

Of $5,000.00 

Of $13,000.00 . 

Of $20,000.00 
CONSIGNMENT 


Consigning own livestock to any market and repurchasing it to 
fill purchase orders 


Consigning or purchasing livestock under false or fictitious 
names. . 


Permitting employees to buy livestock from consignments for 
resale for their own speculative account 


Permitting employees engaged in the actual conduct of auction 
sales to purchase livestock out of consignment 


Purchasing livestock from consignments for own speculative ac- 
count 


COURT DECISIONS 


Supreme Court of Nebraska, affirms District Court’s and Secre- 
tary’s order 


DEALER 


Accounts and records, fully and correctly disclose all transac- 


Billing and collecting on the basis of untrue or incorrect weights 


or prices . . 





CUMULATIVE SUBJECT INDEX 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


DEALER—Cont. 


Consigning own livestock to any market and repurchasing it to 
fill purchase orders 


Engaging in business while insolvent 274,276 
Engaging in scheme to artificially inflate the price of livestock 270 
Failure to disclose true ownership of livestock 

Faire to maintainadequate bond ..... os. .5. 0c ccs cecnvek 6 capes 266, 272 
Failure to pay and/or failure to pay when due 158, 266, 274, 276 


Falsely representing the true origin of livestock purchased on a 
commission or agency basis 270 


Issuing insufficient funds checks ...............0.cccceeece . 158, 266, 274, 276 
Issuing UNtFUE OF NCOFTECEINVOICES.. «0... ec tte eee 270 
DEALER AND MARKET AGENCY 


Accounts and records, fully and correctly disclose all transac- 
tions 268 


Accounts of purchase/invoices/billings — false, misleading or 
inaccurate 


Accounts of sale, failure to show true and correct names of pur- 
chasers 


Billing and collecting on the basis of untrue or incorrect invoices 


Collecting on the basis of false, inaccurate or misleading weights 
or prices 


Consigning or purchasing livestock under false or fictitious 
DINOS S55 che shea bic are ele at eatreys tie nce pe AEN ETEIEy CELE RIO SNE OL wie oe reie Are RENE 80 


Failure to deposit into or maintain properly “Shippers’ Proceeds 
Account” 


Failure to pay when due 
PRUPIICIEN TUN CHOCRS. cist ers sc kcsucs kere ck sip eee ek auteiebuakaes 64, 264 
Invoices, untrue or incorrect 


Issuing drafts for payment without obtaining express written 
agreement prior to the transaction 


RGU DEOGEDUE HAUTE EO REIIIE (62.5.6, 015700 4)6 5 vas end see Wygforkaiereie aie wo ckees Ook Ete 264, 268 


Permitting employees to buy livestock out of consignment for 
resale for their own speculative accounts .......... 00.00 cece eee eee eee 64 





CUMULATIVE SUBJECT INDEX 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


DEALER AND MARKET AGENCY—Cont. 


Purchasing livestock from consignments for own speculative ac- 


Using funds received as proceeds for own purposes. .................2020-00- 64 


Using own livestock to fill purchase orders on a commission ba- 
sis without disclosing all relevant information 


GIFTS 
Offering of — to induce customers to buy respondent’s product 
INDEBTNESS (REPARATION) 
POMC COBTOVE: «5.605 05 s55 oa co pS eb ble ae oe 0lale me ms 0 Pe i 
INSOLVENCY 
Current liabilities exceed current assets 60, 87, 274, 3 
Suspension of registration while insolvent 60, 158, 268, 274, 
INVOICES 
Billing and collecting on the basis of untrue or incorrect 
Issuing untrue or incorrect 
MARKET AGENCY 


Extending undue preference or advantage by failing to charge 
some consignors the same charged other consignors 


Failure to deposit into or maintain properly “Shippers’ Proceeds 
Account” 


Failure to maintain adequate bond 
Operating while insolvent 


Permitting employees engaged in the actual conduct of sales to 
purchase livestock out of consignment for their own ac- 
count 


Permitting employees to purchase livestock out of consignment 
for their own speculative account 


Using funds received as proceeds for own purposes . . . 
MISREPRESENTATION 


Falsely representing the true origin of livestock purchased on a 
commission or agency basis 





CUMULATIVE SUBJECT INDEX 
PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
PAGE 


NET PROCEEDS 
PallretorGrait, ..\ Hae Pe eee nL NAB UNG Ae I LE eS 264, 268 
Using for own purposes 62,64 
PACKER 


Accounts and records, fully and correctly disclose all transac- 
tions 


Failure to maintain adequate bond or its equivalent .............. 0.000000 08 258 


Failure to make payments for livestock purchased on a carcass 
grade and weight basis on actual hot carcass weight 


Failure to pay when due 


Issuing accounts of purchase on the basis of inaccurate and in- 
correct weights 


Offering of gifts, to induce customers to buy respondent’s prod- 


Paying sellers on the basis of inaccurate and incorrect weights 
Purchasing livestock on the basis of false and inaccurate weights 
Scales, failure to maintain or operate to insure accurate weights 


Weighing hot carcass on the basis of inaccurate and incorrect 


weights 
PAYMENT 


Failure to make — for livestock purchased on carcass grade and 
weight basis on actual hot carcass weights 


PURCHASE PRICE 


Collecting on the basis of false, inaccurate or misleading 


POHUTO TOMB WICGIIBUREION) 0. 5 5s. occ 4.5 74.'5-0 5454-416 4 0s basa STETS © aoe Olaraha E acacaterD 278 


Failure to pay and/or failure to pay when due 7, 74, 158, 262, 266, 274, 276 


Issuing accounts of sale/invoices/billings on the basis of false, in- 


accurate or misleading 
SCALES 


Failure to maintain and operate to insure accurate and correct 
weights 


SHIPPERS’ PROCEEDS ACCOUNT 


Failure to deposit promptly 





CUMULATIVE SUBJECT INDEX 
PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
PAGE 


SHIPPERS’ PROCEEDS ACCOUNT—Cont. 


Failure to maintain 268 


Suspension of registration until deficit in account is eliminated , 268 
SUPPLEMENTAL ORDER 
Deficit in custodial account eliminated 


SUSPENSION OF REGISTRATION 


Until solvent and in full compliance with the bonding require- 


ments 
Suspended for: 


7 days and thereafter until in full compliance with the bond- 


ing requirements .. 
15 days and thereafter until solvent and deficit eliminated 


21 days and thereafter until deficit in shippers’ proceeds ac- 
count is eliminated ....... 


380days ... 

45 days 

45 days and thereafter until solvent 

60 days 

60 days and thereafter until solvent 

120 days 

9 months and thereafter until solvent 
UNDUE PREFERENCE OR ADVANTAGE 


By failing to charge some consignors the same as charged other 


consignors 
UNFAIR AND/OR DECEPTIVE PRACTICES 


Consigning or purchasing livestock under false or fictitious 


PBMNGS He Sk oe 
Engaging in scheme to artificially inflate the price of livestock 
Failure to disclose true ownership of livestock 


Falsely representing the true origin of livestock purchased on a 


commission or agency basis 


Using own livestock to fill purchase orders on a commission ba- 
sis without disclosing all relevant information 





CUMULATIVE SUBJECT INDEX 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
PAGE 
WEIGHTS (FALSE AND/OR INCORRECT) 


Collecting on the basis of 78, 262 
Issuing accounts of purchase/invoices/billings on the basis of 

Issuing accounts of purchase showing 

Paying on the basis of 


Weighing hot carcass’ on the basis of 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 
ACCEPTANCE OF COMMODITY 
By unloading ... 121, 172, 178, 208, 310, 337 
Ineffective rejection 
Untimely rejection 
ADMISSION OF FACTS 


Where respondent admitted being the purchaser of the live- 
stock, respondent is liable for the purchase price .................. 324,331 


AGENCY 
Estoppel to deny 
AGENT 
Authority of, established 
For undisclosed principal 
ALLOWANCES 
Failure to prove 
BROKER 
Breach of duty 
Failure to communicate rejection 
Liability fordamages............ 


COMPLAINT 


PPUIBBAL OL 3. ae 5 oe 99, 104, 110, 149, 165, 189, 195, 297, 307, 320, 341, 350 


Dismissed with respect to the broker 


Dismissed with respect to 23 out of 29 transactions 





CUMULATIVE SUBJECT INDEX 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
PAGE 


CONSIGNMENT 
Failure to account for portion of produce sold on 
Resale, prompt and proper 
CONTRACT 
Proof of, established 
Breach of: 
Failure to deliver . 
Failure to prove 


Failure to ship specified brand .121 


Failure to ship in suitable shipping condition 310 
Modification of 
Modification of, voided 
New agreement 
Rate, failure to pay 
Void, fixed price not agreed upon between the parties 
CONTRACT TERM 
Modification of, failure to prove 
Price protection through arrival 
CONTRACTUAL AGREEMENT 


Rise in market price does not constitute rise in contract price af- 


ter agreement is already made 
COUNTERCLAIM 
Awarded, admissions of liability 


Awarded, amount of damages exceeds balance due on purchase 
price . 

Awarded, for damages 

Dismissed, failure to prove breach of warranty . 

Dismissal of . . . . 147,151, 159, 203, 294, 

Lack of jurisdiction 


COURT DECISIONS 


U.S. Court of Appeals, 6th Circuit, affirms Secretary's order .... 





CUMULATIVE SUBJECT INDEX 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 


Agriculture Decisions—Cont. 


COURT DECISIONS—Cont. 
U.S. Court of Appeals, 8th Circuit, affirms Secretary’s order 


U.S. Court of Appeals, District of Columbia Circuit, affirms Sec- 
retary’s order 


DAMAGES 
Broker failed to communicate rejection 
Failure to deliver 
Failure to prove 
Failure to ship in suitable shipping condition 


Where shipper relieved buyer of responsibility for rejected load, 
buyer not liable for 


DEFENSE 
Not pleaded 
DISMISSAL 
Amount of damages exceeds balance due on purchase price 
Burden of proof 
Complainant filed claim in another court 


Complainant’s alleged indebtness discharged by respondent's 
bankruptcy action 


Contract unenforceable, no fixed price 

Failure to prove breach of contract 

Failure to prove damages . 

No violation of the Act 

Of counterclaim, failure to file timely 

Of counterclaim, failure to prove breach of warranty 
Respondent tendered check to complainant in full settlement 
Settlement between the parties 

With prejudice 


ESTOPPEL 


Where a principal by any act or conduct knowingly causes or 


permits another to appear as his agent, either generally or 
for a particular purpose, he will be estopped to deny such 


agency 


1930—Cont. 


PAGE 





CUMULATIVE SUBJECT INDEX 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


F.O.B. SALE 
Breach of warranty, failure to prove 
Suitable shipping condition warranty, breach of 
Suitable shipping condition warranty, not applicable 
FRAUD 
Failure to prove 
DEFAULT 
Order reopening after 
Petition to reopen after, denied ... 
DELIVERY 
Untimely 
FAILURE TO PAY AND/OR FAILURE TO PAY PROMPTLY (DISC) 
Publication of the facts 
Revocation of license . 
Suspension of license . . 
HANDLING CHARGE 
Failure to pay 
Proof of, established 
INSPECTION 
Failure to obtain 
Federal inspection takes precedence over private inspection 
Incomplete . . . 
INTEREST CHARGES 
Not allowed 
LACK OF JURISDICTION 


Transaction did not consist of a perishable agricultural commod- 


ity 
Untimely filed 
MARKET PRICE 


Rise in market price does not constitute rise in contract price af- 
ter an agreement is already made . 





CUMULATIVE SUBJECT INDEX 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


MISREPRESENTATION 

Failure to prove 

Of inspection, new contract voided 
MISTAKES 


Acceptance of returned commodity without inquiring about full 


MOA OL ERE TOJOCUON © 6.5 havc suclats ee eee wie ve 


PURCHASE PRICE 
Failure to pay promptly 
Not agreed upon, contract voided 
PURCHASES 
By agent 
Liability of principal for 
Permission of, by principal 


RECONSIDERATION/REOPEN 


Order reopening atter default: o..66.06c oie cas weeding e ves 


Petition for reconsideration,denied .............ecceeeeees 


Petition to reopen after default, denied 
Petition to reopen hearing, denied 


REJECTION 


PAGE 


rai ke sha eansenateeroe 99 


Ra's asain ee 216, 3: 


eee ia 209 


121, 129, 133, 137, 


REPARATION AWARDED 


POIBSION OLA DY 250 css ers eared ORE ARR eee us 


FUCADON CONG AOR MATNE DCG 555 hose 6k 65s ohseecg fare iw o4a ld Hise oes 


RESALE 


156, 187, 


sii cv ni ep Uecon eee 348 


sicdepee racers 189, 


Failure to submit adequate accountings of w2a see 126, 128013381087 


Prompt and proper 


. 121,294 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
PAGE 


RESPONSIBILITY 


Shipper relieved buyer of responsibility of rejected load, buyer 
not liable for damages 


SET-OFF 


Amount awarded in counterclaim setoff against amount re- 
spondent is liable 


Amount due and owing set off against 
claimed by complianant 


SUITABLE SHIPPING CONDITION 
Breach of warranty 

Breach of warranty, failure to prove 
Warranty, not applicable . 
SUSPENSION OF LICENSE 

For 70 days . 

For 90 days 


STAY ORDER 


Order lifting stay and reinstating prior order 


Pending answer to motion to reopen after default . 

Pending answer to petition to reargue . 

Pending bankruptcy proceeding 

Vacated . i... 
TRANSPORTATION SERVICE AND CONDITIONS 

PEMMEIIAY «Sic eshte yee wieas Dae lagh CsA ... 121,208 

Abnormal temperatures not cause of decay ............... i avet sss ek aoe 

Normality of Sheeostas a res 3 178 
UNDISPUTED AMOUNT 

Order for .. 254 1 cdl rarer ane £53 346, 347 
WARRANTY 

Breach of ... Rie bh ehod ; +s slavasal elles ene 0 kien een GPa 

Breach of, failure to prove ......... iectrats . 141,172, 294, 343 


Not applicable ... 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


PAGE 
WEIGHT 
Federal inspection weight supercedes private inspection weight 


Of apples found to meet export requirements 
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